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SCIENTIFIC HOLDING CO.,LTD., VS PLESSEY INCORPORATED 
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et,17-72j o led stipulation and order extend ing deft's.tine to answer complaint to 11/16/(2. 

S o ordered. BonSalj J. 

, ov.10- 72 Filed, stip. and order that the time for deft, to answer pitFf 'g_ 

__notice_to produce documents is extended from 11-9-72 to 1 1-21- 7/_ 

_ _J_ Bonsai, J,__ ___ 

ITov .2 0-7 2 Filed stip. and order that the time for deft, to ans wer ccmp.lai.nt_ 

1_is_ ext. frem 11-16-72 to 11-24-72. Bonsal,J._„__ 

yv.28-7/ Filed deft's Response to Request to Produce_ _ 

rov.30- 7^ Filed ANSWER by deft, to complaint___RK£’L 

/Hi f fie r i vrfi-r it.al aeiliit b jxve--imi±lr-lr/ 2 $/? 3 - - L « r - g -n& « th — ir noti o n - t n far_ 

-TapU t nf vr . r ,.4^j—a,-, t-V:i-C 'i un n i-c-C wm - « ■>■ ** «.. . Wl.a-t<mai-- | - .'-- M f ^ ft'- 1 ■ _ 

- iJ -' C'-v-u- bsxaaxts rfritadi wfaafltAaa4> lL Jfc T, -- 

TIti-f second request t:o produce documents._ 

~:1i OE S Filed Pltff 1 s response to dft's’ objection to pltff's-First_ 

_Document request^_ _ _ __ _ __ 

i c 29 .T: Fil ed Pltf fs . Answ er to count erclaims. _ _ 

b_l t 73 Filed Deposition of William H. Tucker, dated 11/15/72. (M/N)_ 

1 29.7 : Filed Dft. Notice of Oral Examination. 


jrmrn 


c 29.7: 


n 29.73 Filed Dft. Request for production of documents. _ _ . __ 

.73 Filed Notice of Motion by pltff. Re: Produce Documents,etc. ret.2/20/73 ~ 
b 7773 Filed Pltffs. Memorandum ins support of motion. 

b rg.7 3 Fired Stip & Order that pltffs. motion nov; ret. 2/20/73 be adjourned - 

_to 3/12/73. So Ordered Bonsai J. 

' ir 22.7 3 Filed Affidavit of James J. Maloney in opposition to pltff's motion to requi re 
_ dft, to produce certain documents. 

r 2 2.73 piled Memorandum of Dft. I’lessey Tnc. In oppooiton to pltffs motion for an order _^ 

_compelling production of documents, _ 

'.26,73 Filed B90QHS8HENI on motion oral argument request. Ordered that the report of 

__the Magistrate .is approved and ndopted; and it is further ORDMItF?) that pit__ 

___motion for production of documents is granted to the extent that t' ; i-dor- I 

--jnation contained in the documents shall cover a period in the operatic i of I__ 

- -defts. business up to but not beyond March 31, 1972; and it in further. 

- _ORDlif'aD that pltf. motion for the payment of itn reasonable e::p:- ;a i rcor r ._ 

-in connection with this motion ic denied. So Ordered. 1C>.:S.\L, J. (n/i )_ 

ar^26,73 Filed Affdvt. of Robert: M.Bliua, * 
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- -resordor attaching any a id all ass to of pltff pp it iy in ito poJiCUwica ; r_ 

--control; for an order restraining and enjoining pltff i'i v .Ti:..in:nily i. .1 •-_ 

-— d • r.t rilut: :r; or ot 1 ernioo UaLurtlng any auseta presently in ila ; .jj^iicn_ 

_ ; or control until conclusion of this action, 

~ Dl :t a Afflivt Rf Milton ii.Alhnrt. _ _ 

1 16-73 Filod Do.T'n Momorandum of Law in cur-ori n ,• , „ 

Pt'jrl of Motion irulj for an OixLr of AtL*c ? * {(' ’ ' 

—* — - ________ 2 . __ *• \ i 
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DON'S AL.J. 
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.21-73 Fil e pltff's H ' -norp_nri un in support—of—Motion—foX-Drolectiy; 

_order.___ 
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_ discovery r_ -Part ics„i;ivcn._5:'itil ,12-15-7 - 

_d ir.rove rv. Sa_or4arcd fc _ror.3il. t J -- 

■ 73 Pil e d ^ft's r.tty 1 a no tic e to c h*~' of..firLX-H3::j.- 

J-73 Piled deffs firr.t st m.->lci .i::ntary intg .ggo.Ta*- - 

- - l 

' -73 _pj1e d r.ti p ft order d ef t 

_interro gs is ext, f ron_l 14-7.3_to—11-21.-73. £n _oxderr d, 1!o 

:6-73_ Pilcd daftd s parti.nl nus:oix_tQ_pl t ff»s f i rst i nt erre.•:.- 

25 -73 Filed deft's M _ " 11 "_ " _- 

,23-73 File d pltff’s answera to deft' 3 first supplementar y intorro 

7 - 73 Fi l ed cons e nt & p re-tri a 1 order. R o orderc cL_Ronsal ^J..- 

1-74 Filed deposition of deft, taken on 11-29-72. _in/r^_ 


iled deposi t I on of deft, t ak en on 11-30-72. _ 

] 1 - 74 I Filed deposition of Milton H. Al be rt, a witness t e’-.nJ y_J.il 

on 2-6-73. _ m/n _ 

- 74 ! Filed de f t's trial mem ora ndum. ___ 

Filed deposition of Raymond N.Carlen taken on 7-17-73,_ T±l_ 

—-‘ - »I 

Filed deposition of Pitff. t a ken o n 3-1- 73 by deft, _ u 

. >5-74 I Filed Continued deposition of pltff on 4-11-73._ 


7iled Deft's Requests to charg e ._ 

Ijll ed dep osJLti on of J u 1 ius Lewis dtd 7/1 7/7 3. r .n_ 
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Befo re Bon s al,J. Jury t ri al be gun._ 
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I.ar.2?P7‘T 

Trial continued. 


l.-ir 

Trial continued f- concluded. .Jir-v verdict for 
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complaint. 
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t $3,481.40. 
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'y.l4~7' 
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_ i-_2.0-7A,.. . _ . " _ 

’ ■/. 14-77 
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ret.5-20 74 . ' .. . .. . . . .... . 1 

”y. 13-77 

t iled stip & order that deft s motion 101 * review be -.uj. wo, 



May.28-74. So ordered. Bonsai,J. 


...-74 

Filed Stic, cdj. motion pursu-nc to rule j4(d) tr-ai i. / 



\ ntil l.'.v 28, 74. Co Ordered Bon: la J. 


» 70 2A 

Filed. D "ft's._r 2 CC M'' 'pole, ProVi’rinl i.t.-.o. 
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:'n,i4 
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, ' ■> 7 
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• ) 1.77 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SCIENTIFIC HOLDING COMPANY, LTD., ) 


an Illinois corporation, ) 

) 

Plaintiff, ) 

) 

v. ) 

) 

PLESSEY INCORPORATED, a ) 

Delaware corporation, ) 

> ) 


Defendant. ) 


CIVIL ACTION 

No._ 

JURY DEMANDED 


COMPLAINT 

COUNT I 

Plaintiff, SCIENTIFIC HOLDING COMPANY, LTD., by its 
attorneys, complaining of defendant, PLESSEY INCORPORATED for 
cause says: 

JURISDICTION AND VENUE 

1. Plaintiff SCIENTIFIC HOLDING COMPANY, LTD., (SIIC) 
is an Illinois corporation with its principal place of business 
at Chicago, Illinois. SHC is the successor corporation to the 
assets and liabilities of SCIENTIFIC HOLDING COMPANY, LTD., 
formerly INTERNATIONAL SCIENTIFIC, LTD., (ISL), a corporation 
organized under the laws of Barbados, West Indies and since 
dissolved. ISL was formed in 19GG by a group of United States 
citizens and was engaged in the manufacture, assembly and sale 
of electr<-mechanical, electronic sub-assemblies, and memory 
core planes, stacks, systems, and related equipment for use in 
computer and peripheral equipment. Its manufacturing facility 
was located in Barbados. In 1970 the business and assets were 
sold to U. S. PLESSEY. 
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2. Defendant PLESSEY INCORPORATED (U. S. PLESSEY) is 
a Delaware corporation with its principal place of business at 
767 Fifth Avenue, New York City, New York and is a wholly owned, 
controlled and dominated subsidiary of PLESSEY COMPANY LIMITED. 
PLESSEY COMPANY LIMITED (ENGLISH PLESSEY), is an alien corporation 
organized and existing under the laws of England. ENGLISH PLESSEY 
is a large electronics and metals conglomerate with world wide 
operations and combined annual sales in excess of $500,000,000. 

It conducts its business abroad and in the United States as a 
unified operation under one management through wholly owned, 
controlled and dominated subsidiaries, including U. S. PLESSEY* 
which subsidiaries are operated as mere divisions or instrumen¬ 
talities of its own business. 

3. The matter in controversy exceeds, exclusive of 
interest and costs, the sum of ten thousand ($10,000.00) dollars. 

CLAIMS ALLEGED 

4. On February 4, 1970 ISL and ENGLISH PLESSEY for 
good and valuable considerations, duly made and executed a 
written contract, a copy of which is annexed to the complaint 
herein as Exhibit "A", wherein ISL agreed to sell and convey 
all of ISL's then existing assets and business, including all 
of ISL’s good will and its right to use of its name. The 
contract called for an initial down payment of $180,000, w.iich 
was substantially less than the net asset value of the company, 
and a further additional sum not to exceed $1,260,000, which 
sum was to be based on earnings during the "measuring year. 
Pursuant to the provisions of Paragraph 16 of the contract 

U. S. PLESSEY, as assignee, was later substituted for ENGLISH 
PLESSEY as tho party to the contract. 
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5 . The contract provided (5 5d) for continued operation 
of the business during the measuring year (April 1, 1970 through 
March 31, 1971) by "present management of ISL" and that such 
management "shall have the maximum freedom to operate the 
business in a manner which will produce, in the judgment of such 
management, the maximum profit available." The contract further 
provided that notwithstanding the foregoing, if ISL profits 
commencing with the third calendar month of the measuring year 
(June, 1971) average less than $15,000 per month, "Plessey shall 
have the right to assume full management responsibility , but 
that in such event, however, "Plessey shall be obligated to 
continue the business of ISL during the measuring year in good 

faith." 

6. Subsequently at the closing on March 2, 1970, 
without further or additional consideration and under threat 
of refusing to go forward or perform under the terms of the 
February 4, 1970 contract, PLESSEY coerced ISL's president to 
execute a purported modification of the February 4 agreement, 
whereby PLESSEY claimed the right to assume, and did illegally 
assume, the management responsibilities commencing with the 
second calendar month of the measuring year (May, 1970) in the 
event profits averaged less than $15,000 per month. Said pur¬ 
ported modification was never approved or ratified by the Board 

of Directors of ISL. 

7. ISL has duly performed all the conditions of the 
February 4 agreement required to be performed on its part. 

8. ISL showed a net profit for the month of May, 1970 
under the contract formula of approximately $6,000. On June 9, 
1970, acting pursuant to the purported modification agreement 
PLESSEY notified ISL management that it was assuming "complete 
management control forthwith. 
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9. In consequence of its assumption of complete 


management control and under the terms and provisions of the 
February 4 agreement PLESSEY was under a fiduciary obligation 
to ISL to operate the business "in good faith,” efficiently, 
competently and in a manner which would maximize profits during 
the measuring year. 

10. PLESSEY breached the terms and provisions of 
the February 4 agreement and defaulted in the performance of 
the fiduciary duties and contractual obligations owed to ISL in 
each of the following respects: 

(a) It prematurely assumed management control of 
the. business of ISL pursuant to the invalid and 
unauthorized agreement of March 2, 1970; 

(b) It replaced ISL's general manager and other 
key ISL personnel with inexperienced and inept 
personnel wholly unfamiliar with the business 
and operations of the corporation and similarly 
unfamiliar with the memory field as well as 
totally unfamiliar with the management and 
operation of a manufacturing business in Barbados, 

West Indies, and with international trade between 
Barbados and the U.S.; 

> (c) It made substantial and material alterations 

in and additions to the production and assembly 
facilities with a resulting shut down in pro¬ 
duction, delay in filling orders and increase 
in costs; 

(d) It reorganized and relocated marketing, 
engineering, prototype and repair operations in the 
United States with a resulting disruption in management 
control, loss of efficiency and increase in costs; 
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(e) It destroyed the existing national marketing 
organization previously established by ISL; 

(f) It discharged ISL’s import-export agent 
before obtaining the necessary licenses to 
perform this function with a resulting further 
delay in production, backlog of orders and loss 
of orders; 

(g) It discontinued, and transferred to a manu¬ 
facturing facility of ENGLISH PLESSEY, the 
manufacture and assembly of cable harnesses 

and related electronic assemblies which were 
part of the business from which profits could 
be generated during the measuring year; 

(h) It refused to consult with or advise 
former ISL management (including the officers 
and directors of SCIENTIFIC HOLDING COMPANY', 

LTD.) with respect to policy or management 
decisions affecting profits during the 
measuring year; 

(i) It refused to provide former ISL manage¬ 
ment (including the officers and directors of 
SCIENTIFIC HOLDING COMPANY, LTD.) with any 
current or interim financial or operating 
statements or reports reflecting operating 
results during the measuring year despite 
repeated requests for such information and 
reports; 

(j) It failed to take all necessary steps 

in the management and operation of the business 
of ISL which would nave maximized profits in 
tho measuring year; 





(k) It took other divers and ill considered 
action with a resulting loss of profits in 
the measuring year. 

11. By reason of the foregoing breaches of fiduciary 
duty and contractual obligations, ISL operations allegedly showed 
a loss during tin. measuring year and PLESSEY has notified 
plaintiff that accordingly it will not pay the balance of the 
purchase price or any part thereof. 

<»* 

12. As a consequence of PLESSEY’s breaches of the 
February 4 agreement in the respects hereinabove set forth, 
plaintiff has been damaged in the sum of $1,200,000. 

WHEREFORE, plaintiff demands judgment in the sum of 
$1,260,000 with interest from April 1, 1971, and costs of this 
action. 


COUNT II 

Plaintiff, SCIENTIFIC HOLDING COMPANY, LTD., by its 
attorneys, complaining of defendant PLESSEY INCORPORATED for 
cause says: 

13. Plaintiff realleges the matters and things alleged 
in paragraph 1 through 11 of Count I of the complaint. 

14. At the time ENGLISH PLESSEY entered into the 
aforementioned agreement on February 4, 1970, it falsely and 
fraudulently represented to ISL, its officers and directors, 
its intention to perform the terms and conditions of said 
agreement, whereas in truth and fact it at that time intended 
to assume complete control of the management of ISL cither 
itself or through its controlled and dominated subsidiary 
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U. S. PLESSEY and to operate the business in a manner to minimize 
profits or incur an actual loss during the measuring year in 
order to avoid any further payment on the balance of the purchase 
price and thereby acquire the business and assets of ISL for a 
fraction of their fair value. The contract negotiations were 
conducted by Warren J. Sinsheimer who at the time was an officer 
and director of both ENGLISH PLESSEY and U. S. PLESSEY. Sinsheimer 
purported to be acting on behalf of both ENGLISH PLESSEY and 
U. S. PLESSEY in the negotiations and represented he had 
authority to execute any agreement reached on behalf of either 
company. 


15. The said representations of intention to perform 
in good faith were known by PLESSEY to be false when made and 
were made with intent to deceive ISL, its officers and directors 
and to induce them to enter into the February 4 agreement. 

16. ISL at the time the representations were made 
believed them, and in reliance thereupon, was induced to enter 
into the February 4 agreement. 

17. By reason of the facts set forth above, plaintiff 
has been damaged in the sum of $1,260,000. 

WHEREFORE, plaintiff demands judgment against defendant 
in' the sum of $1,260,000, together with interest from April 1, 
1971 and costs and further prays for punitive damages in the sum 
of $3,000,000. 

COUNT III 

Plaintiff, SCIENTIFIC HOLDING COMPANY, LTD., by its 
attorneys, complains of defendant PLESSEY INCORPORATED and for 
cause says; 
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18. Plaintiff realleges the matters and things alleged 
in paragraph 1 of Count I of the complaint. 

19. Defendant PLESSEY INCORPORATED (U. S. PLESSEY) 
is a Delaware corporation with its principal place of business 
in New York City, Now York. The matter in controversy exceeds 
exclusive of interest and costs, the sum of Ten Thousand 
($10,000.00) Dollars. 

20. Plaintiff realleges the matters and things alleged 
in paragraph 4 through 11 of Count I of the complaint. 

21. ENGLISH PLESSEY pursuant to an understanding 

and conspiracy with U. S. PLESSEY at the time of the negotiations 
and execution of the February 4, 1970 agreement, falsely and 
fraudulently represented to ISL, its officers and directors, 
its intention to perform the terms and conditions of said 
agreement, whereas in truth and fact it at that time intended 
to assume complete control of the management of ISL either 
itself or through its subsidiary U. S. PLESSEY and to operate 
the business in a manner to minimize profits or incur an 
actual loss during the measuring year in order to avoid any 
further payment on the balance of the purchase price and 
thereby acquire the business and assets of ISL for a fraction 
of their fair value. The contract negotiations were conducted 
by Warren J. Sinsheimcr who at the time was an officer and 
director of both ENGLISH PLESSEY and U. S. PLESSEY. Sinsheimcr 
purported to be acting on behalf of both ENGLISH PLESSEY and 
U. S. PLESSEY in the negotiations and represented he had 
authority to cxecuto any agreement rcacncd on behalf of cither 
company. 
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22. The said representations of intention to perform 
in good faith were known by ENGLISH PLESSEY and U. S. PLESSEY 
to be false when made and were made with intent to deceive ISL, 
its officers and directors and to induce them to enter into the 
February 4 agreement. 

23. ISL at the time the representations were made 
believed them, and in reliance thereupon, was induced to enter 
into the February 4 agreement. 

24. By reason of the facts set forth above, plaintiff 
has been damaged in the sum of $1,2G0,000. 

WHEREFORE, plaintiff demands judgment against defendait 
in the sum of $1,260,000, together with interest from April 1, 
1971 and costs and further prays for punitive damages in the 
sum of $3,000,000. 

COUNT IV 

t 

Plaintiff, SCIENTIFIC HOLDING COMPANY, LTD., by its 
attorneys, complains of defendant PLESSEY INCORPORATED and for 
cause says: 

25. Plaintiff realleges the matters and things alleged 
in paragraph 1 through 11 of Count I of the complaint. 

26. The aforesaid breaches by PLESSEY of its contract 
with plaintiff were intentional, wanton and malicious and done 
with the intention and for the purpose of injurying plaintiff 
and preventing the business from earning any profits during 

the measuring year. 

27. As a consequence of such wilful, wanton and 
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malicious breaches by PLESSEY, plaintilf has been damaged in the 
sum of $1,260,000. 


WHEREFORE, plaintiff demands judgment against defendant 
in the sum of $1,260,000, together with interest from April 1, 
1971 and costs and further prays for punitive damages in the sum 
of $3,000,000. 


Robert M. Blum 


A ■ A 1 ^ 6, n ,i.i / A 

Francis V/McConnell 
Attorneys for Plaintiff 


Of Counsel: 

Silberfcld, Danziger & Bangser 
230 Park Avenue 
New York, NY 10017 
212-889-8400 


McConnell, Mahon Si Borst 
134 South LaSalle Street 
Chicago, IL 60603 
312-726-9131 


J 

V 
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AGREEMENT dated the /' 4 day of /£>//,1570 

’.by and between THE PLESSEY COMPANY LIMITED, a corporation 

organized and existing under.the laws of England (herein- 
• • 

' after referred to as "PLESSEY") and INTERNATIONAL SCIENTIFIC 
LTD., a corporation organized and existing under the laws, 
of Barbados, West Indies (hereinafter referred to as "ISL"). 

WHEREAS, ISL desires that all of its properties 
. be sold to PLESSEY on the terms hereinafter set forth; and 

i* 

.• . WHEREAS, PLESSEY desires to acquire all of the 

properties of ISL on the terms hereinafter set forth; 

NOW, THEREFORE, in consideration of the premises 
and the mutual covenants hereinafter contained and other 
good and valuable considerations by each of the parties 
to the other in hand ppid, receipt of which is hereby 
acknowledged,.it is mutually agreed as follows: 

1. ISL hereby agrees that, subject to the terms 
and conditions of this Agreement, ISL will sell, convey, 
transfer and deliver to PLESSEY, at the closing hereof, 
all of ISL's then existing assets and business including 
all of ISL's good will and its right to the use of its 

name. The assets so to be sold, conveyed, transferred * 

* \ • 

and delivered shall include tpo.se owned by ISL on 

December 31,' 1969 balance sheet with only such changes 

therein as shall have occurred in the ordinary course 
• , 

of ISL's business between December 31, 1969 and the 

• % \ 

• * » 

»* * % \ . t l 

• * * *% % 1 

closing, or otherwise as may be consented to or approved 

v ‘ . ! 

oy PLESSEY in writing, Without limitation of the fore- 
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going provisions, the aforesaid sale, conveyance and 
transfer shall include all of the following, if any: 
all of ISL's rights and interests in, to and under all 
patents, patent applications, trademarks, trademark 

t • 

registrations and applications therefor, copyrights, 
copyright registrations and applications therefor, issued 
or pending, all trade names, labels and other trade rights, 
whether or not registered, all inventions, discoveries, 

i 

improvements, processes, formulae, trade secrets, ideas, 
and other know-how, whether patentable or not, and all shop 
rights, licenses and other agreements (including agreements 
with ISL's employees) relating, in whole or in part to any 

of the foregoing. • 

\ . .* 

* f • 

... i 

•'* • ; 
PLESSEY hereby agrees that, at the closing, 

subject to the terms and conditions of this Agreement, 

and in consideration for the aforesaid sale, conveyance, 

transfer and delivery, PLESSEY will deliver to ISL a check 

for One Hundred and Eighty Thousand (5180,000.00) U.S.DOLLARS 

drawn by PLESSEY to ISL; and PLESSEY shall deliver to ISL 

# * * • 

an undertaking.Whereby PLESSEY assumes and agrees to pay, 
perform and discharge all debts, obligations, contracts and ' 
liabilities of ISL, whether accrued, absolute, contingent 

or otherwise but only if such Hch-c _• 

uui.y suen aebes, obligations, contracts 

and liabilities,are reflected.on the December 31, 1969 

balance'sheet of ISL, or if they were incurred in the' 

ordinary course of ISL's business between December 31,1959. 
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• and closing, provided, however, that PLESSEY shall not 
assume nor docs ic agree to pay any obligation evidenced 
by convertible debentures issued by ISL (other than interest 
provided therein to the closing hereof) nor any expenses 

t 

.of redemption or premiums which are necessitated by any such 
redemptions. 

• • . 

• • • 

’ • 

3. ISL hereby agrees that, at the closing, it • 
will deliver to PLESSEY such deeds, bills of sale, endorse- 
ments, assignments, and other good and sufficient instru¬ 
ments of conveyance and transfer, in form satisfactory to 
PLESSEY S counsel, Sinsheimer,. Sinsheimer & Dubin, Esqs., 
as shall be effective to vest in PLESSEY good and marketable 
title to the assets and business to be’sold, conveyed, 
transferred and delivered hereunder, all as provided in 
this Agreement, and all of ISL's contracts and commitments, 
books (except minute and stock books which shall be and 

f 

remain available at all reasonable times for PLESSEY 1 S 
inspection), records and other data relating to its assets, 

business and operations, including, without limitation ail 

• * 

• • • 

its notebooks and other records relating to inventions, • • 
discoveries, improvements, processes, formulae, trade 
secrets, ideas, or other know-hov whether patentable or 
not, and trademarks, tradenames or copyrights, whether 
registrable or not; and that, simultaneously with such 

delivery, all such steps will be taken as may be recuired 

► • ‘ 
to put PLESSEY in actual possession and operating control 




of such assets and business, *. All such records, data and. 
other documents shall remain available at all reasonable 
times for ISL's inspection. 

. 4 * ISL hereby agrees that, from time to time, 

at PLESSEY'S.request and without further consideration . 
ISL will execute and deliver such other instruments of 
conveyance and transfer and take such other action as 
PLESSEY reasonably, may require .more effectively to convey,, 
transfer to and vest in PLESSEY, and to put PLESSEY in 
possession of, any property to be sold, conveyed, trans¬ 
ferred and delivered hereunder, 4nd, in the case of con¬ 
tracts and rights, if any, which cannot be transferred 
effectively without the consent of third parties which is 
obtainable, ISL agrees to use its best efforts to assure 
to PLESSEY the benefit thereof. Nothing herein to the 
contrary, it shall be essential to the closing of this 
Agreement that ISL obtain and deliver to PLESSEY at the 
time of closing the consent by the Barbados government 
or its instrumentality qo the assignment of ISL's lease 
to PLESSEY and to the continuation of all of the terms of 

that lease. It shall also be essential that ISL deliver 

• • , 

at closing the consent by Granite Leasing Corp., or its 
appropriate affiliate, to the assignment of ISL's equipment 
leases to PLESSEY, an acknowledgment of PLESSEY'S right to 
obtain title to all of the equipment heretofore leased to 
ISL by Granite Leasing Corp. or its affiliate upon the 


































compliance by PLESSEY of all of. the terms of the lease 

remaining to be performed, and an estoppel letter from 

Granite.to the effect that all of the lessee's obligations 
• • 

to the date of closing have been performed. 

* * 

• 

5. Paragraph 6 hereof provides that ISL will 

be entitled to certain additional money depending upon the 

amount of profits derived from the assets being acquired 

hereby during the year commencing on the first day of the 

» 

first calendar month after closing (hereinafter called 
."the measuring year"). In order to allow those assets 
to generate profits during the measuring year, PLESSEY 
hereby agrees that for that period it will: 

a. Make available to the business within 
one week after closing funds totalling not less than Six 
Hundred Thousand ($600,000.00) U.S.Dollars; 

t 

b. Continue ISL'5 business in good faith, 
itself or through a subsidiary, 

c. Continue all agreements between ISL and 

sales representatives in the United States for the measur- 

* • • 

ing year except for those agreements which are terminated 
for cause, and * 


d. The present management of ISL shall 
operate the business during the measuring year and shall 


I 

j 

i 


have the maximum freedom to operate the business in a manner 
which will produce, in the judgment of such management, the 
maximum profit available provided, however, that any policy 
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directive issued by the directors of PLESSEY shall be 
complied with. Should PLESSEY propose any course of 
action which would be detrimental to attaining $360,000 ' 
profits during the measuring year ISL management shall have 
the-option of requiring prior to commencement of such course 
of action that the net additional expenditure of ISL in pur¬ 
suing such course over and above what it would have incurred 
if it had not pursued such course be excluded in determin¬ 
ing profits. Notwithstanding the foregoing, if ISL profits 
commencing with the third calendar month of the measuring * 
year average at least Fifteen Thousand ($15,000) U.S.Dollars 
per month and if there have not been three consecutive 
months of losses during that measuring year (excluding the 
first two months thereof), this subparagraph shall no longer 
apply and PLESSEY shall have the right to assume full man¬ 
agement responsibilities. In such event, however, PLESSEY 
shall be obligated to continue the business of ISL during th i 
measuring year in good faith. 

Should the ISL management and PLESSEY dis¬ 
agree whether any course of action be detrimental to attain¬ 
ing $360,000 profits during the measuring year and should the 
ISL management so notify PId-SSEY -prior to the commencement 
of that course of action,the course of action shall neverthe¬ 
less be followed and the question as to whether it is or . 

• , • 

has been detrimental Co attaining $360,000 profits during " 
the measuring year shall be arbitrated by a national America; 
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accounting firm acceptable both to ISL management and 
PLESSEY whose determination shall be final and binding. 
The expenses of the arbitration shall be paid as follows:. 


a) if the arbitrator determines that all of the pro- 
•posed course of action was or would be detrimental to 
attaining $360,000 profits during the measuring year, the 
'entire expense of the arbitration shall be borne by PLESSEY; 

b) if the arbitrator determines that none or only 

some of the proposed course of action was or would be detri- 
mental to attaining $360,000 profits during the measuring 
year, the expense of the arbitration shall be borne as 
follows: ' 


i) if the profits during the measuring year,, 
adjusted as may be required by reason of the arbitrator's • 
determination, exceed $360,000, the excess over $360,000 
shall be multiplied by four and if the product thereof is 
sufficient to cover all arbitration expenses all such ex¬ 
penses shall be paid by PLESSEY; 

ii) if the profits during the measuring year, 
adjusted as may be required by reason of the arbitrator's 
determination, are less than $360,000, the expenses of 
arbitration shall be borne equally by PLESSEY and ISL. 

I 

(Should PLESSEY advance any sums which should have been paid 
by ISL, PLESSEY may deduct a like amount from additional 
moneys earned' by ISL according to Paragraph 6); 


' 


iii) . if che profits during Che treasuring year, ; 
adjusted as may be required by reason of the arbitrator's de- 

termination, exceed $360,000 but not by a sufficient amount, 

* 

as computed under subparagraph 5(b)(1), to cover all of the 
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expenses of arbitration, subparagraph 5(b)(i) shall be 

• • • 

applied to the extent possible and subparagraph 5(b)(ii) 

• • 

• # 

shall apply to the balance of the expenses. 

6 . If during the measuring year the profits (as 

t defined below) derived from the assets being acquired total 

• Three.Hundred and Sixty Thousand ($360,000.00) U.S.Dollars, 

or more, PLESSEY shall deliver to ISL not later than ninety 

(90) days thereafter a check in the amount of One Million . 

Two Hundred and Sixty Thousand ($1,260,000.00) U.S.Dollars 

drawn to ISL. t Should the profits be less than Three Hundred 

and Sixty Thousand ($360,000.00)U.S.Dollars during that 

period, PLESSEY shall-deliver to ISL not later than ninety 

* 

(90) days thereafter a check drawn to ISL,in an amount which 
.bears the same ratio to One Million Two Hundred and Sixty 
Thousand ($l,260,0Q0.00)U.S.Dollars that the amount of 
profits for the measuring year bears to Three Hundred and 
Sixty Thousand •($360,000.00)Dollars. If no additional money 
is payable or if the business shall be unprofitable ISL shal 1 ! 
nevertheless be entitled to retain the One Hundred and 
Eighty Thousand" ($180,000.00)U.S.Dollars paid to it at closing 
“Profit" as used in this paragraph 6 and in para¬ 
graph 5 is intended to and shall include only income or 
losses (before any taxes measured by income), actually goner- 
ated by deployment of the assets of ISL such deployment 
being principally in the manufacture and sale of memory 
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planes and memory stacks, cable harnesses and other 
electrical assemblies, and shall not include income or 
losses resulting from changes in accounting methods, 
practices or procedures. Accordingly, profits shall 
be computed in accordance with generally accepted account¬ 
ing principles applied consistently with thore applied 
by ISL in the past except that: 

A) There shall be no write down or 

• • • 

charges to profits resulting from facts established 
to have occurred during years prior to the measuring 
year;- . * 


B) No charge shall be made to profit for^ 
any expense of PLESSEY such ‘as managerial services or 












additional or new accounting systems or any other services. 

furnished or proposed to be furnished to ISL by PLESSEY 

. .. • 

which would not have been sustained by ISL had ISL con- • 

% ** % * \.* * % * 1 
tinued the business during the measuring year unless ISL ' . 

• . ’, * • * . i 

management agrees that any such charge for services shall 

* * * *• 

be made to ISL; 

C) Depreciation shall be charged on the 

same basis as charged heretofore by ISL utilizing the same 
useful lives and rates; . 

D) Tiie cost of all research and develop¬ 
ment, training and engineering instituted by ISL management 

.• during the measuring year will be charged against profit 

* • , 

as such costs are incurred; 

• • * 

E) • Any. sale generated by PLESSEY or made* 1 

by ISL to PLESSEY shall be at the same prices charged by 

• t 

ISL to other customers except there shall be deducted S7. 

of Barbados f.o.b. prices for all sales generated by or 

made to PLESSEY for which no commission is to be paid to 

a salesrepresentative; 

• • 

• F) No charge shall be made against gross- 

income for the cost of the funds made available to the 

business under the Paragraph 5(a) hereof; • 

G) As a general guide items of the nature 

shown as cost of doing business on the ISL proforma income 

statement which is attached hereto as Exhibit shall be 

considered proper charges against income for purposes of 

• • 

this Paragraph 6. 
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7. The closing of this transaction shall take 

. , • 

place at a location in Bridgetown, Barbados, W.I., to bo 
selected by PLESSEY at /O/i.n:. on /^/aW 2, 1970. 

Either party, however, may by v/ritten notice to the other 

• 

.received not later than ten (10) days before that date 
postpone the closing to a date not beyond fourteen (14) 
days after the closing date fixed by this paragraph and 
PLESSEY may extend the closing to a date thirty (30) days 
after the closing date fixed by this agreement if the Bank 
of England approval has not as yet been received in accord¬ 
ance v/ith Paragraph 19 hereof. If closing is not con- 
sumoated because approval by the Bank of England has not 
been received within the period herein described, this 
Agreement shall terminate v/ithout liability of any kind ' * 
on the part of either ISL or PLESSEY. 

8. ISL hereby agrees that it will duly convene 
a meeting of the holders of its common stock to be held 
prior to the 'date of closing for the purpose of voting 

upon the sale of its assets in accordance with this Agree- 

• • • • 

• • 

meat and in order to change it's name. 

9. PLESSEY hereby agrees that it will take all 
ouch actions prior to the date of closing as cay be re¬ 
quired in order to acquire the assets of ISL oa the terms* 
provided in this Agreement. 

• • • • 

*.,*••• * 

, , ■ t 

10. ISL represents and v;arrants: 
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a * That: ISL is a corporation duly 
organized, validly existing and in good standing under ' 

’• . th ° laWGof Barbados, W.I., and that it has corporate 

• • • 

power to carry on its business as it is now conducted. 

• • 

That.the execution, delivery and 
performance of this Agreement by ISL,'including, without 
limitation, the sale, conveyance, transfer and delivery - 
contemplated hereby have been duly and effectively author¬ 
ized by ISL's Board of Directors, subject to approval 
t by. its stockholders as required by law. 

c. ISL has delivered to PLSSSEY copies 
of the following financial statements, all of which are 
true and complete and, have been prepared in accordance 
with generally accepted accounting principles consistently 

followed throughout the periods indicated: ’ ; 

• • • • . • • 

(i) ISL's balance sheet as of 

• ' December 31, 1968, certified by 

P^icc Waterhouse £< Co. including 

the notes thereto, which balance 

■' , . ehcec Presents a true and complete ' 

statement as of its date of the 

. financial condition and assets 

and liabilities of ISL; 

* % 

The balance sheet of ISL 

* 

03 December 31, 1969, attested to by I' 


‘ V.vV 
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‘ ISL's controller which, to the extent of 
ISL's knowledge, presents a true and 
complete statement a;s of its date of the 
financial condition and assets and liabil- 
, ities of ISL; 

(iii) A statement of ISL's 

profit and loss for the period from 
January 1,‘1968 to December 31, 1968, 
certified by Price, Waterhouse & Co., 
including the notes thereto, which fully 
and accurately presents the results of 
ISL's operations for the period indicated, 
and . 

i •“ * 

(iv) A statement of ISL's 
• • 

profit and loss for the period from 
• . January 1, 1969 to December 31, 1969, 
attested to by ISL's controller which, 
to the extent oi. ISL's knowledge, fully 
and accurately \resents the results of 
ISL's operations for that period. 

d. Except as and to the extent reflected or 
reserved against in ISL's balance sheets described abov 
ISL, as of the date thereof, had no liabilities or obli 
tions (whether accrued, absolute, contingent or otherwi 











o*. a nature customarily reflected in a corporate balance 
sheet prepared, in accordance with generally accepted 
accounting principles, including, without limitation, any 
tax .liabilities due or to become due and whether 

(i) Incurred in respect of or 
; measured by ISL's income for any period 
• ptior to the close of business on 
December 31, 1969, or 

(fi) Arising out of transactions 
1 y . entered into, or any state of facts 

existing, prior thereto.* .. * 

, ‘ . • • 

e. Since December 31,1969, there has not been: 

' (i) Any change in ISL's financial con¬ 

dition,. assets, liabilities or business,ocher 
than changes in the ordinary course of bus- 
esc,the sale of tr.e property which has been 
. - the residence of-E.Allan Kovar, and the vric- 
‘ V. oZZ of approximately ' venty Thousand 

($20,000.00) U.S.Dollars of testing equipment, 

, i * 

Operating losses not at a rate in excess of 
Twenty Thousand ($20, COO. 00)U.S.Dollars per 
month for the period from December 31,1969 to 
. . closing hereof shall not constitute an 

0u t of tne ordinary change of ISL's condition; 

(ii) Any declaration, setting 
aside or payment or any dividend or 
other distribution in respect of 


• ' 

1 ! 


1 

* 

i 

i 

* • •* 

• 

* • • 

s' 
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ISL's capital stock; 

(iii) «\ny increase in the compcn** 
sation payable or* to become payable by • > 

■ ISL to any of its officers or agents, 
any wage increases for employees who 

* are considered direct labor, other 

than normal wage raises, or any increases 

* 

• compensation payable or to become 
payable to other employees taken as a 
group in excess of Ten Thousand ($10,000.00) 

' U.S.Dollars taken „on an annual rate. 

(iv) Any significant labor trouble 
, • 

' or an y other event or condition of any 
character.which has materially and 
.adversely affected ISL's business. 


f. The accounts receivable shown on ISL's 
* • 

balance sheet of December 31, 1969, are, in the reasonable 
judgment of ISL, collectible in the aggregate amount shown 
on that balance sheet, less a Reserve of $15,000.00. 

g. The inventories or ISL shown on its balance 
sheet of December 31, 1969 or thereafter acquired by ISL 
prior to the date or this Agreement, consist of items of a 
quality and quantity useable in the normal course of ISL's 
business; the value of obsolete materials or of materials 











below standard quality has been written down to realizable 
niarket value end the values at which such inventories are 
carried reflect ISL*. normal inventory valuation policy 
of stating the inventory at cost, not in excess of market, 
all in accordance with generally accepted accounting 

principles. ' ’ • 

• # • • 

h. ISL has good and marketable title to all of 
its assets free and clear of all liens and encumbrances 
except liens and encumbrances resulting from a lending 
agreement between ISL and the Canadian Imperial Bank, a ’ 
copy of which is attached hereto'as Exhibit . isl ha c 

not received notice of violation of any applicable zoning 
regulation, ordinance-or other law, order, regulation or re¬ 
quirement relating to its operations or to its owned or 
leased properties. 

i. ISL will deliver tp PLSSSSY, at least fourteen 
(14) days before the date scheduled herein for closing, ac- ’ 
curate lists and succory descriptions,certified by ISL to be 
correct to the best of its knowledge and belief,of the 
following; . 

All real property owned of record 

•• ' or beneficially by ISL end e brier descriptor. 1 

* # j 

;• . o£ the Principal buildings and structures 

• •; * locaCcd thereon, and all leases of real 

•* • * « % .» 

,*• property to w^ich ISL. i. so * 

, • 

(i-i) A copy of the Notification ' 

. r ' : I 

• of Approved Export Status issued to IS* ' ! 

i i 

. h y Chc Government of Barbados, W.I., or 
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its inscru.T.cntali 'ey. 

(iii) Inventories of finished 
products and goods in process, materials, 
supplies, machinery end equipment, es 
recorded in ISL's books of account and 
reflected in its balance sheet of 

• December 31, 1969. 

(iv) If any, all United States and 
* ’ 

i-orergn patents, trademark and trade name 
registrations,, copyrights and copyright 
registrations which will not have ex— 

• ' i *•' 

pired on the date of closing, all United 

States and foreign applications now 

penoing for petent^, traoemarks or 
• • 

trade name registrations or copyright 
registrations. 

(v) If any, all licenses granted 
by or to ISL and all other agreements 
to which ISL is a party which may be in 
force as of the closing hereof and which 

relate in whole or in part to any items 

• • 

of the categories mentioned in the sub- 

I 

paragraph immediately above or to inven¬ 
tions, discoveries, improvements, proc- * 
esses, formulae, trade secrets, ideas 
or other know-how’, or labels, whether 
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owned by ISL or otherwise; 


(vi) All automobiles and trucks 
owned or leased (whether by written or 
oral agreements) by ISL; 

(vii) All insurance policies in 
force with respect to ISL covering all 
of its assets and operations; 

(viii) All existing contracts and 
•commitments of ISL involving payment by 
'ISL of more than $1,000.00 or extending 
beyond Kay 31, 1970, or otherwise materially 
affecting ISL's bu.siness, including all. 
contracts made with sales representatives. . 
Except as shown on 'this list, ISL is 
not in default under any such contract, 
or commitment; • • 

(ix) The names and current annual 

'salary rates of all of ISL's officers and 

employees whose current annual salary 
• ' 

rate is $10,000.00 or more, together 
with a copy of any salary plan or plan 
of fringe benefits paid or payable to 
such persons, and 

(x) The name of each bank in 

• • • 

which ISL has an account and the names of 
all persons authorized to draw thereon. . 










ccm- 


• Tsruc and complete copies of all contracts, 

mitr.cnts or other agreements referred to above shall be 

delivered by ISL to Sinsheimer, Sinsheimer and Dubin,Escs*, 

-.1 

660 Madison Avenue,.New York, New York, not later than • 

• fourteen (14) days prior to closing. 

• .. w..v;. 

• *. • * • •' * \ 

j. So far as is known to ISL, there - is no 

• « * # • 

litigation, proceeding or government investigation pending, 

threatened or otherwise relating to ISL or to its assets 

* 

l 

or business or to the transaction contemplated by this 
Agreement, nor is there any basis known to ISL for any such 
action other chan a suit for wrongful discharge where the 
maximum exposure of ISL and the maximum exposure assumed by 
PLESSEY is one month salary of the plaintiff. ISL has mace 
known to PLESSEY that it may pursue a purported cause of 
action against Data 100 Inc. which cause of action shall not 
be considered an asset of ISL for purposes of this Agreement 
k. All negotiations relative to this Agreement 
and the transaction contemplated hereby have been carried 
on by ISL directly with PLESSEY,*without the intervention 
of any person as the result of'any act of ISL (and,so far 
as known to ISL, without the intervention of any other 
pCi.oon) in suen manner as to give rise to any valid claim 
egainse cither or the parties hereto for a brokerage com¬ 
mission or any like - payment, 

• • 

• 

11. PLESSEY hereby represents and warrants that 
it is a corporation duly organised and existin'* r-d - n 

gooo standing under the laws cf England. ?”*■*£ S'''' _ 

represents and warrants chat the negotiations relative to 










/ 


. this Agreement and the transactions contemplated hereby 
.• have been carried on by PLESSEY directly with ISL, without 
the intervention of any persons as the result of any act 
of PLESSEY (and, so far as known to PLESSEY, without the 
intervention of any other person) in such manner as to 
give rise to any valid claim against either of the parties 
hereto for a brokerage commission or any like payment. 


12. ISL hereby agrees that, pending the closing 

• ** \ . 

and except as consented to by PLESSEY in writing: 

^ N 

a. ISL's business shall be conducted 

only in the ordinary course’which shall not include the 

• • • 

making of any commitment, other than normal sale and 

purchase commitments, extending beyond the date of closing 

other than with PLESSEY's written consent; 

' • 

b. No dividend or other distribution 
or payment shall be made or paid in respect of its capital 
stock; 

c. No increase shall be made in the 
compensation payable or to become payable by ISL to any 
officer or agent, to any employees who arc considered 
direct labor other than normal wage raises or to any other 
employees, taken as a group,.in excess of Ten Thousand j 
($10,000.00) U.S.Dollars taken on an annual basis. 

- •-*’ . • d. ISL shall not increase its borrow- 

• ings as shown on its December 31, 1969 balance sheet; 

e. No change shall be made in the 







... f. ISL will use its best efforts to 

preserve its business organization, to keep available to • 
PLESSEY the services of iSL's officers and employees and to 
preserve for PLESSEY the good will of XSL's suppliers-, 
customers and others having business relations with it; and 


g. ISL will duly comply with all laws 
applicable to it and to the conduct of its business. 


13. All of PLESSEY's obligations under this 
Agreement are subject to the fulriliment, prior to or at 

closing, of each of the following conditions: 

• *' t • 

• • * 4 * , 

a. PLESSEY shall not have discovered any 
.material error, mis-statement or omission in any of the 
representations and warranties made by ISL; 

'. b. ISL's representations and warranties 
contained ^.n this Agreement shall be deemed to have been 

made again as of the time of the closing and shall then be 

‘ -j 

true in all material respects and ISL shall have performed 

. ! 

and complied with all agreements required by this Agreement 

to be performed or complied with no later than closing; 

c. . The sale and transfer of its assets, 

• I 

business and good will and its change of name, as provided 
in chis Agreement, shall have been approved by the holders of 

at least that percentage of ISL's outstanding stock as 

• I 

may be required under the laws of Barbados, W.I.; 

d. PLESSEY snail have been furnished with 
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an opinion da trod the closing date of counsel for ISL, 
Sonncncchcin, Levinson, Carlin, Nath & Rosenthal, to the 

effect that: * • 

• • t • • « 

• • *.**'• 

' (i) ISL is a corporation duly 



• organised, validly existing and in good 

• standing under the laws of Barbados, 

W.I.; 

• . . . • . . . ' . 

(ii) The execution, delivery and 

i • • • • » 

•/•performance of this Agreement by ISL 
have been duly authorized and approved 

• by'all requisite action of ISL's Board 

• of Directors and stockholders and that ' • 


this Agreement has been duly executed 

I 

and delivered by ISL and constitutes 
...the valid and binding obligation of 
ISL in accordance with its terms; 



(iii) Except as may be specified 
by such counsel, that they do not 
know of any litigation, proceeding 


or governmental inves 

• • 

or threatened against 


g*-* t o»* poncing 
or relating 


to ISL, its properties or business, 
or the* transaction con a emulated by 


this Agreement, or of any legal impediment 


or or 




























• 

. 

Tl-: 

i 

| to the operation by PLESSEY of ISL's properties 


■ 

. 

and business in the ordinary course. 

T 

0 

• 

■ 

• e. PLESSEY shall have been furnished with 



evidence in form and substance satisfactory to PLESSEY to 

1 • 

< 

/ . 

■ 

' 

** 

i the effect that at the title of closing ISL had good and 

| 

7 * 

I . 


j marketable title to the properties reflected on its balance 

I 

• • 

sheet as of December 31, 1969, free and clear of all liens 

• 


and encumbrances subject only to the exception mentioned 

• 


in paragraph 10 above pertaining to a bank lending agree¬ 



ment and to any equipment leases where the covered equipment 

has been accounted on. the ISL balance sheets as assets of 

ISL, and that the instruments of conveyance and transfer 

i • 

• ■ 


executed and delivered by ISL at the closing,are valid in 

■ * 


accordance with their terns and effectively vested in 

i 

• 

PLEoSEY good and marketable title, subject only to the 

i 


• 

aforementioned exception, to all of the property of ISL 


1 

. 

t • 

and its business and good will as contemplated by this 

: 

• 

Agreement. 


• 

f. PLESSEY shall have received an opinion dated 

* 1 

• # 


the closing of its counsel, J.I. NICHOLS & CO., to the 

| 

• 

1 . 

effect that all of the instruments of conveyance and trans- ! 

• 

1 . 

• 

fer being delivered by ISL to'pLZSSZY are satisfactory to 

• 

i 

• 

* 

them. 

• . • ’ • ' * 1 



. 

' * ' 

14. All of the obligations of ISL under this 

- * * i 

i 

1 

1 

Agreement arc subject to the fulfillment no later than 

• 

1 

ij 

1 • 

closing of each of the following conditions: 


1 . i 

1 

II 

CO 

• 
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j a. ISL shall not nave discovered any 

material error, mis-statement or omission in the repre¬ 
sentations and warranties made herein by PLESSEY. 

.• • b. PLESSEY'S representations and warranties 

eontained in this Agreement shall be deemed to have been 

made again.as at the time of closing and shall be true 

• • • * 

# 

• • • 

in all material respects and PLESSEY shall have complied 
i with all agreements and conditions required by this 

Agreement to have been performed op complied with no later 
! than closing. 


• c. PLESSEY shall have delivered to ISL 
an opinion dated the closing date of PLESSEY'S counsel, 
Herbert Oppenheimer, Nathan & Var.dyk, to the effect that: 

(i) PLESSEY is a corporation duly 

i ' '• •' . . . ' • 

I ’ • 

organized and existing and is in good 

. standing under the laws of England; 

• , * 

(ii) The execution, delivery and 

performance of this Agreement by PLESSEY 

I 

have been duly authorized and this Agree- 

• • . 

! meat has been duly executed and delivered 

j 

by PLESSEY and constitutes the valid and 

binding obligation of PLESSEY in accord- 

! .... 

ance wren its terms; 


i 

i 

l 


■I 

il 

■ 

i 



/ 


(iii) The undertaking provided for 
in Paragraph 2 hereof has been duly ex- 
ecuted and delivered and is binding and 
effective according to its terms. 


i 


I 
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0 


0 


15.. Should PUasar notify ISL 0 = 10030 fourteen 
| (14) doys prior to the closing hereof thot it elects to 

I haV4 KL COai?ly i° in with PLESSEY in complying ' 

j'l _ with any bulk sale procedures it considers applicable 

I he « £ ». shall take all steps appropriate thereto. 

I ^ r^SSEY nay assign this Agreement to a sub¬ 

sidiary corporation, in which event PLESSEY'S sole 

obligations hereunder shall be to make available to its ! 

. subsidiary sufficient money as may be required co be paid ; 

I ^ ISL UDQciir the a/?* a 

® thlE Agreement, co make available| 

as provided above Che su : a o'* v - , _. 

ne su,a s /-* hunored Thousand 

($600,000.00) Dollars for Che ooe-a-io-, -u v . 

ci.t. opuuuion or the business 

durin S che measuring year and Co deliver its under-w*-,* ' 

. '•* u»*oej. waging as • 

provided in Paragraph 2*hereof. •. ! 

. • 17. Should any representations or warranties ! 

. by 1SL pr ° ve ba ln - ccu race or untrue, PLESSEY may, in 

; additi0n “ “ y ° Ch « reaadi « available to it, diminish 
any further payments co ISL by an amount sufficient co 

cover the damage sustained by Reason of Che'misrepresent- 
a*.ion or breach of warrancy. » ‘ • '. j 

• .* 

IS. It is expressly understood by ISL chac chis 

Agreement is subject to the approval of the Sank of England.: 

PLESSEY shall use all reasonable efforts to obtain such !' 
approval. • • ! « 


I 











19. This agreement shall be interpreted under 

and governed by the levs of the State of New York. 

• • 

IN WITNESS WHEREOF, the parties hereto have 
ouly executed this Agreement on the day first above 
written. • . . • 


THE PLESSFY COMPANY LIMITED 



INTERNATIONAL SCIENTIFIC LTD. 




} 

i 













February 4, 1370 


I • Ju 11 us Lev;I 5 ( Ci(]« 

<fs® Sonncnschaln Levinson Carlin 

^ t llath w> r*oicnfcAul 

' Tho Brunswick Cull ding 

•* CO l.'cst Washington Streot 

Chicago, Illinois 60602- 


; VB 0 

I 

& 

•v. 

• • . , V 

1 ■ 

■|Y. 


Rot PI cr.scy wl th l SL % 

• Occr Jullust ' 

• • • , • 

This will confirm our understanding concerning two points which 
. have not boon Included In tho acquisition agreement botweon Plcssoy and ,, 

. ISLi . 

f - ' 1. In tho evont that tho Sank of England declines permission 
v for 7 h0 pjesscy Company Limited to r.ako tho acquisition 

• described In tho Agreement, wo will .seek the bank's permis - 
cJon instead for the acquisition to bo sr.sbo by Plcsscy Ir.corp- 
orated In which event ?!essay Incorporated shall bo subSk»wu.od 

• t throughout tho agreement for Vno Plcsscy Company Limited. 

• •• * • 

' 2. It Is o condition to closing that tho obligation of 

I" Hr. Johnson to )CL shol-l havo been paid, and that tho ro - 

loto.d obligation to tho bank shall havo boon reduced by a 
liko or.rount. 

.1“ l shall give sono thought to tho method by which wo will closo, 

end l will be In touch with you about next week. 

Enclosed Is a copy of the agreement which Allan Itovar signed 
today. I havo asked our people In England to afvix tho corpora to sca> 

' to a copy of tho agreement which l will send to Allan as soon as l have 
It, Inoaddltion, I havo asked them to start doing whatever has to bo 
dono to got the eppraval from tho bank of England, 

• Would you plcaso sign tho enclosed <opy of this letter Indlcat* 

log your ogrocmcnt to tho two points above and return tho slgncd < copy 
to sr.o. 

.* . . . , Slneoroly, 


■ .‘V-- 

•» -, •* -■ « k ' t t 


SLID: c r 
Cnclo&uroa 


.. Soth H. Dub In 
• % 


AGREED; 


ONLY COPY AVAILABLE • 













UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SCIENTIFIC HOLDING COMPANY, LTD., : 

an Illinois corporation, 

Plaintiff, 

- against - 

PI.ESSEY INCORPORATED, a Delaware 
corporation, ; 

Defendant. : 

- x 

Defendant, Plessey Incorporated, by its attorneys 
Royal 1, Koegel s, Wells, for its answer to the complaint 
herein states: 

1. Denies knowledge or information sufficient 
to form a belief concerning the allegations of paragraph 1 
of the complaint except admits that International Scientific 
Ltd. ("ISL") was engaged in the manufacture, assembly and 
sale of memory core planes and stacks and related equipment 
for use in computer and peripheral equipment, that ISL's 
manufacturing facility was located in Barbados and that in 
1970 the business and assets of ISL were sold to Plessey 
Incorporated ("U.S. Plessey"). 

2. Defendant denies each and every allegation 
in paragraph 2 of the complaint except admits that U.S. 
Plessey is a Delaware corporation v/ith offices in New York 
City, New York and is a wholly owned subsidiary of Plessey 
Company Limited ( English Plessey"). Defendant further 
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1 

mm 

admits that English Plessey is a foreign corporation 

1 

1 

organized and existing under the laws of England, is engaged 

in world wide operations including electronics and metals 

products and has combined sales in excess of $500,000,000. 

1 

■ 

Defendant further admits that English Plessey has wholly 

owned subsidiaries abroad and in the United States including 

l 

U.S. Plessey. 

1 

> 

3. Defendant denies each and every allegation 

in paragraph 4 of the complaint except admits that on or 

about February 4, 1970, ISL and English Plessey entered 

1 

■ 

into a written agreement (the "Agreement") and that at a 

subsequent time U.S. Plessey v/as substituted for English 

l 

Plessey as a party to the Agreement. Defendant incorporates 

1 

all of the terms of the Agreement and the various amendments 

thereto in response to the complaint herein and respectfully 

1 

1 

refers to the terms of the Agreement, as amended, which 

speak for themselves. A copy of the Agreement and all 

amendments thereto is annexed hereto as Exhibit A. 

1 

4. Defendant denies each and every allegation 


contained in paragraph 5 of the complaint and respectfully 

refers to the terms of the Agreement, as amended, which 

1 

speak for themselves. 

1 

5. Defendant denies each and every allegation 

contained in paragraph.6 of the complaint except admits 

1 

that at the closing on March 2, 1970, the Agreement v/as 

1 

amended. 

1 
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6. Defendant denies each and every allegation 
of paragraph 7 of the complaint. 


7. Defendant denies each and every allegation 
contained in paragraph 8 of the complaint except admits that 
defendant communicated with TSL's prior management by letter 
dated June 9, 1970, which letter speaks for itself. 


8. Defendant denies each and every allegation 
contained in paragraphs 9 and 10 of the complaint. 


9. Defendant denies each and every allegation 
contained in paragraph 11 of the complaint except admits 
that ISL operations shov/ed a loss during the measuring year 
and U.S. Plessey has notified plaintiff that it will not make 
any payments under the Agreement, as amended. 


10. Defendant denies each and every allegation 
contained in paragraph 12 of the complaint. 


11. Defendant repeats and realleges the allega¬ 
tions in paragraphs 1 through 9 of this answer in response 
to paragraph 13 of the complaint. 


12. Defendant denies each and every allegation 
contained in paragraphs 14, 15, 1G and 17 of the complaint. 


13. Defendant repeats and realleges the allega¬ 
tions of paragraph 1 of this answer in response to paragraph 
18 of the complaint. 


14. Defendant admits the allegations in paragraph 





19 of the complaint except denies the allegation that U.S. 
Plessey's principal office is in New York City. 

15. Defendant repeats and realleges the allega¬ 
tions in paragraphs 3 through 9 of this answer in response 
to paragraph 20 of the complaint. 

16. Defendant denies each and every allegation 

> 

contained in paragraphs 21, 22, 23 and 24 of the complaint 

17. Defendant repeats and realleges the allega¬ 
tions in paragraphs 1 through 9 of this answer in response 
to paragraph 25 of the complaint. 

18. Defendant denies each and every allegation 
contained in paragraphs 26 and 27 of the complaint. 

y 

AS AND FOR A FIRST SEPARATE 
AND COMPLETE DEFENSE TO EACH 
CLAIM IN THE COMPLAINT AND 
AS A FIRST COUNTERCLAIM _ 

19. In or about November and December 1969, agent 
of English Plessey discussed with agents of ISL the purchase 
by English Plessey of the business and assets of ISL. 

20. In furtherance of such negotiations and in 
order to induce English Plessey to enter into an agreement 
to purchase said business and assets, agents of ISL fur¬ 
nished the agents of English Plessey with the following 
financial statements: 


(a) a pro f orm a }<•■], nee sheet 
of ISL as of October 3J, 1969, which 




























showed the changes in the assets, 
liabilities and shareholders equity 
of ISL from September 30 to October 
31, 1969; and 

(b) a balance sheet, statement 
of profit and loss and schedules of 

<^■^.>,.1 - r - mu . ,| _ T - 1 r -r —— 

manufacturing, administration, marketing 

and engineering expenses as of November 
, 1 , —.——- - --- ■'—•» 

30, 1969, which showed the changes in 

u, uhi-t, _i— 

the financial condition of ISL from 
October 31, 1969. 

21. The agents of ISL represented to English 


Plessey that the aforesaid financial statements described 


in the preceding paragraph were true and correct and 

accurately set 

forth the financial condition of ISL. 

22. 

The agents of ISL further represented that 

ISL's net worth was decreasing by approximately $20,000 

per month. 


23. 

In reliance upon the financial statements 

and representations described in paragraphs 20, 21 and 22 

above and the 

representations and warranties contained in 


the Agreement, English Plessey entered into the /'agreement 


with ISL to purchase the business and assets of ISL. 

24. In paragraph 10(b) of the Agreement, TSL 
warranted and represented; 
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"b. That the execution, delivery 


and performance of this Agreement by 
ISL, including, without limitation, 

' ' - ’ r ' rl **^ 1 ***** m -' tW ^ IJ,> *■ ■ -~T|-I1 l— _i. -, t 

the sale, conveyance, transfer and 

contemplated hereby have been 
duly and effectively authorized by 
1 Board of D irectors, subject to 
approval by its stockholders as 

*** * III m I I I HM m umm .,> + **. - - ^ 

required by law." 

25. In paragraph 10(c) of the Agreement, ISL 
warranted and represented that ISL’s balance sheets and 
statements of profit and loss as of December 31, 1968 and 
December 31, 1969 were true and complete statements of the 
financial condition and the assets and liabilities of ISL 
as of those dates. 

26. In paragraph 10(d) of the Agreement, ISL 
warranted and represented that except to the extent reflected 

or reserved against in the ISL balance sheets described in 
paiagraph 10(c), ISL had no liabilities or obligations. 

27. In paragraph 10(e)(i) of the Agreement, ISL 
warranted and represented: 

"e. Since December 31, 1969, there 
has not been: 

(i) Any change in ISL's 
financial condition, assets, 
liabilities or business, other 
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than changes in the ordinar y 
course of business . . . and 


the writing off of approximately 

Twenty Thousand ($20,000.00) u.S. 

-—- — ■■ ■ - 

Dollars of testing equipm ent. 
Operating los ses no t at a rate 
in excess of Twenty Thousand 

M i■ n ■ - ” - 

($20,000.00) U.S. Dollars per 


month for the period from December 
31, 1969 to the closing hereof 
shall not constitute an out of 
the ordinary change of ISL's 
condition; ..." 


28. In paragraph 10(f) of the Agreement, ISL 
warranted and represented that the.accounts receivable shown 
on the balance sheet as of December 31, 1909 were collectible 
in the reasonable judgment of ISL less a reserve of $15,000. 


29. In paragraph 10(g) of the Agreement, ISL 
warranted and represented: 

"g. The inventories of ISL shown 
on its balance sheet of December 31, 

1969 or thereafter acquired by ISL 
prior to the date of this Agreement, 
consist of items of a quality and 
quantity useable in the normal course 
of ISL's business; the value of obsolete 


5 ] 







materials or of materials below 
standar i quality has been written 
down to realizable market value and 
the values at which such inventories 
are carried reflect ISA's normal 
inventory valuation policy of stating 

the inventory at cost, not in excess 

* 

of market, all in accordance with 
generally accepted accounting prin¬ 
ciples ." 

30. Paragraph 13 of the Agreement, together with 
the amendments, provides that all of U.S. Plessey's obliga¬ 
tions under the Agreement are subject to the fulfillment, 
prior to or at closing, of certain conditions including 
paragraph 13(b) which provides as follows: 

"b. ISL's representations and 
warranties contained in this Agreement 
shall be deemed to have been made again 
as of the time of the closing and shall 
then be true in all material respects 
and ISL shall have performed and complied 
with all agreements required by this 
Agreement to be performed or complied 
with no later, than closing;" 

31. As of the date of execution of the Agreement 
on February 4, 1970, the balance sheet and statement of 
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profit an d loss of ISL as of December 31, 19G9 were not yet 
available and wer e not delivered to English Plessey. 

32. By letter agreement dated February 18, 1970, 
the Agreement was amended in certain respects including the 
substitution of U.S. Plessey for English Plessey wherever 
the name of English Plessey appeared in the Agreement. 

33. On or about March 2, 1970, the agents and 
attorneys of U.S. Plessey and ISL met in Barbados to con¬ 
summate the Agreement, as amended February 18, 1970. 

34. On or about March 2, 1970, the agents of ISL 
delivered a balance sheet and statement of profit and loss 
of ISL as of December 31, 1969, together with the written 
representations of the Controller of ISL that such financial 
statements were in accordance with the books of ISL and 
that said financial statements presented fairly the state 

of ISL's affairs as at December 31, 1969. 


35. The financial statements described in the 
preceding paragraph show that the financial statements given 


to English Pless ey dur in g negotiation s and i1o.sgr.ib/ T »4 in 
par agraph 20 of this answer were false and misleading in 
several mat er ial respect s i nclud ing, but not limited to, 
the following: 


(a) current net worth of ISL 
was substantially overstated; 

0->) ne t sa les of ISL Tor the 
^ fi rst e l even ron,t.hs_.pf_ 1 or,9 _wore 
substantially overstated; and 
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(c) net loss of ISL for the 
first eleven months of 1969 was 

.1 ■» *” ' ' '' *'* *■ I I 

substantially understated. 

T-***-****^-*- — . ■ ■ ■ a -nr .i . i. - r • ■ - . r - « ... m .i, t l 

36. Th e agents of isl also d elivered to agents 
° r U,S - Ple::sc y s tatements of profit and To~^~7^ ~ 1 ~'i~^7 d 
financial information for ISL for the months of Januarvlnfl 
February 1970. 


3 /f ‘ ^22llL. f . i - r lt.' Icia l statements of isl for th e months 
° f ^ a.U_X.SXa. Ja nd ^-'cp^Tirc^d 

total losses in excess of a monthly rate of $20,000. 

m mm m ■«»■ wm —nwH 

38. By reason of the financial statements dos- 
crihed in paragraphs 34 and 36 of this answer delivered by 
IoL at the closing, isl was unable to warrant and represent 
as of the time of closing, as required by paragraph 13(b) of 
the Agreement, t hat the warranty and_representatinn contained 
in paragraph 10(e) (i)was trTe"n III mat^r r7~^ct,:~~~* 

39. Consequently, as of March 2, 1970, U.S. 

P1 c s s ey _h ad_t he,_r iq h t_t o_ca n.ae l_t ho~ Agree men t_and.~ 

to consumm ate the transaction. 

40. in consideration for the amendments to the 
Agreement executed at the closing on or about March 2, 1970, 
which amendments arc attached hereto as port of Exhibit A, 
defendant agreed to waive its right to cancel the Agreement 
and to proceed with the closing of the transaction. 









41. The aforesaiu amendments included an amendment 
to paragraph 5(d) of the Agreement, as amended February ] 8, 
1970, which provides as follows: 

"The modification Agreement dated 
February-18, 1970 with reference to the 
right by Plessey to assume full management 
responsibilities on the occurrence of 
certain events is hereby further modified 
so that if the profits of ISL commencing 
May 1, 1970 (crediting to the month of 
May the net profits of the 2-month period 
comprised of March and April, 1970, but 
not charging any net loss for that period) 
average less than $15,000 per month, or 
if there have been three consecutive 
months of losses during that measuring 
year (excluding the first two rronths 
thereof), this subparagraph shall no 
longer apply and Plessey shall have the 
right to assume full management respon¬ 
sibilities. In such event, however, 

Plessey shall be obligated to continue 
the business of ISL during the measuring 
year in good-faith." 


42. By reason of the provisions of paragraphs 
10(b) and 13(b) of the Agreement, cot forth in paragraphs 
24 and 30 of this answer, in, warranted and represented at 





the time of the closing that 
the closing had all necessary 
foregoing amendments. 


the representatives 
authority to enter 


of ISL at 
into the 


43. U.S. Plessey entered into the aforesaid amend¬ 
ments to the Agreement on March 2, 1970 in reliance upon 
the authority of the representatives of ISL present at the 
closing and would not have proceeded with the closing if 
said representatives had made known their Jack of authority 
to enter into a binding and valid agreement on behalf of ISL. 


44. If, as indicated in paragraph G of the com¬ 
plaint, ISL's president did not have actual authority to 
enter into such amendments, there was a complete failure 
of consideration with respect to U.S. Plessey's waiver of 
its right to cancel the Agreement and to refuse to close 
the transaction. 


45. Defendant, therefore, requests judgment 
rescinding the agreement of February 4, 1970, as amended 
February 18, 1970, and restoring the parties to their 
original positions as of March 2, 1970, together with 
damages in the amount of $3,000,000 plus interest from 
March 2, 1970. 

AS AMD FOR A SECOND SEPARATE 
AND COMPLETE DEFENSE TO EACH 
CLATM IN THE COMPLAINT 


46. 

every a 1legat 
this answer. 


Defendant repeats 


and realleges each 


ion contained in paragraphs 


33 through 


and 
43 of 


56 


m 









47. In or about early June 1970, ISL reported 
that profits during the month of May 1970 had not reached 
$15,000. 

40. By letter dated June 9, 1970, U.S. Plessey 
gave notice to ISL that pursuant to the provisions of 
paragraph 5(d) of the Agreement, as amended on March 2, 

1970, U.S. Plessey exercised its right to assume complete 
management and control of the business and operations of 
ISL. 

49. Upon information and belief, in or about 
June 1970, at least five directors, representing a majority 
of the Board of Directors of ISL, received a copy of the 
letter dated June 9, 1970 described in paragraph 43 hereof. 

50. The aforesaid letter specificially referred 
to the provisions of the amendment dated March 2, 1970, 
attached hereto as part of Exhibit A, which paragraph 6 of 
the complaint indicates was unauthorized and never approved 
or ratified by the Board of Directors of ISL,as the basis 
for defendant’s assumption of management and control of ISL. 

51. By letter dated June 17, 1970, Mr. Raymond N. 
Carlcn responded to defendant’s letter dated June 9, 1970 

in which letter Mr. Carlcn stated: 

"On behalf of the Directors of 

Scientific Holding Company, Ltd., I 

wish to acknowledge receipt of your 
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letter to them of June 9, 1970, 
concerning your assumption of 
complete management control of 
International Scientific (1970) 

Limited." 

52. The aforesaid letter from Mr. Carlen did not 
challenge the validity of the amendment dated March 2, 1970, 
the authority of the representatives of ISL to enter into 
such amendment at the time of closing or the exercise of 
defendant s right to assume management and control under the 
terms of said amendment in June 1970. 

53. At no time between June 9, 1970 and the 
date upon which this action was commenced has any director 
of ISL or the plaintiff herein communicated to defendant in 
writing challenging the validity of the amendment dated 
March 2, 1970, the authority of the representatives of ISL 
to enter into such amendment at the time of closing or the 
exercise of defendant's right to assume management and 
control under the terms of said amendment in June 1970. 

54. Assuming that the representatives of ISL 
lacked actual authority to legally bind ISL with respect to 
the: amendments to the Agreement, as amended February 3 0, 

1970, made at the closing on March 2, 1970, the conduct of 
the Board of Directors of ISL between June 9, 1970 and the 
date on which this action was commenced co ngj j i ntos rati.fi — 
cat ion and approval of the actions of the representatives 
of ISL at the closing on March 2, 1970. 
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AS AND FOR A THIRD SEPARATE 
AND COMPLETE DEFENSE TO EACH 
CLAIM IN TliE COMPLAINT 


55. Defendant repeats and realleges each and 
every allegation contained in paragraphs 33 through 43 and 
paragraphs 40 through 53 of this answer. 

56. Assuming that the representatives of ISL 
lacked actual authority to legally bind ISL with respect to 
the amendments to the Agreement, as amended February 18, 
1970, made at the closing on March 2, 1970, plaintiff is 

pJgstpP Ped fro m asserting such lack of authority at this time 

■— -■- — - 

by reason of the failure of the Board of Directors of 1ST, 
to repudiate said amendments at any time between June 9, 
1970 and the date on which this action was commenced. 

AS AND FOR A FOURTH SEPARATE 
AND COMPLETE DEFENSE TO EACH 
CLAIM IN THE C OM PLAIN T_ 

57. Defendant repeats and realleges each and 
every allegation contained in paragraphs 24, 30, 33-43 
of this answer. 


58. At all relevant times including the closing 
of this transaction on or about March 2, 1970, Mr. Allan 
Kovar, President of ISL, represented that he had authority 
to legally bind ISL with respect to all actions necessary 
to accomplish the closing under the Agreement, as amended. 


59. 

by an attorney 


member of the 


At the closing, ISL was a3 
who, upon inf< ri ti on and 
firm which acted as general 


so represented 
belief, was a 
counsel for ISL 








60. Upon information and belief, said attorney 
had knowledge of the scope of Mr. Kovar's authority to 
represent and legally bind ISL in connection with all 
actions taken at the closing on or about March 2, 1970. 

61. At the closing, neither Mr. Kovar nor the 
attorney described in paragraph 59 indicated in any way 
that any further action would be required by the Board of 
Directors or the shareholders of ISL before the amendments 
to the Agreement made on March 2, 1970 could become 

effective and legally binding on ISL. 

----• 

62. Defendant, therefore, reasonably relied upon 
the apparent authority of Mr . Kovar to act for and legally 
bind ISL with respect to all actions taken by Mr. Kovar at 
the closing. 

AS AND FOR A FIFTH SEPARATE 
AND COMPLETE DEFENSE TO EACH 
CLAIM IN THE COMPLAINT AND 
AS A SECOND COUNTERCLAIM 

63. Defendant repeats and realleges each and 
every allegation contained in paragraphs 19 through 41 of 
this answer. 

reliance upon the warranties and represen - 
tations of ISL and the financial statements described in 
paragraph 34 of this answer, defendant waived its right 
to cancel the Agreement-at the closing on March 2, 1970. 

65. In reliance upon the aforesaid warranties 
and representations and the financial statements described 





























1 


in paragraph 34 of this answer, defendant invested approxi¬ 
mately $3,000,000 in the business of ISL prior to and 
during the measuring year. 


60. Following the assumption of management and 
control by defendant, defendant discovered that the war¬ 
ranties and representations set forth in paragraphs 19 
through 41 and the financial statements described in para¬ 
graph 34 were untrue and inaccurate in several material 
respects including but not limited to: 


(a) substantial overvaluation 
of current assets; 

(b) substantial understatement 
of current liabilities; and 

(c) substantial understatement 
of the reserve for bad debts with 
respect to accounts receivable. 


67. By reason of the foregoing, ISL breached 
the Agreement, as amended, to the serious financial 
detriment of defendant. 


68. Defendant, therefore, requests damages in 
the amount of $3,000,000 together with interest from March 
2, 1970. 


AS AND FOR A SIXTH SHPARATH 
AMD COMPLETE DEFENSE TO EACH 
CLAIM IN THE COMPLAINT AND 
AS A THIRD COUNTERCLAIM 


69. Defendant repeats and realleges all of the 








allegations contained in paragraphs ID through 41 and para¬ 
graphs G4 through G6 of this answer. 

70. Upon information and belief, ISL and its 
agents and representative's knew or should have known that 
the financial statements described in paragraph 34 and the 
warranties and representations described in paragraphs 19 
through 41 were false in several material respects including 
but not limited to: 

(a) substantial overvaluation 
of current assets; 

(b) substantial understatement 
of current liabilities; and 

(c) substantial understatement 
of the reserve for bad debts with 
respect to accounts receivable. 

71. The aforesaid false and fraudulent mis¬ 
representations were intentional, wanton and malicious and 
done with the intention and for the purpose of injuring 
defendant. 

72. Defendant, therefore, requests damages in 
the amount of $3,000,000 with interest and punitive damages 
in the amount of $3,000,000. 

WHEREFORE, defendant respectfully requests 

judgment: 

(a) dismissing the complaint 
in its entirety; 




(b) with respect to its first 
counterclaim, rescinding the agreement 
Of February 4, 1970, as amended and 
awarding damages in the amount of 

$3,000,000 with interest from March 
2, 1970; 

(c) with respect to its second 

# 

counterclaim, awarding damages in 
the amount of $3,000,000 with interest 
from March 2, 1970; 

(d) with respect to its third 
counterclaim, awarding actual damages 

in the amount of $3,000,000 with interest 
from March 2, 1970 and punitive damages 
in the amount of $3,000,000, 

together with the costs and disbursements of this action, 
defendant's reasonable attorneys' fees and such other and 
further relief as to this Court may seen just and proper. 

Dated: Mew York, New York 
November 22, 1972 


HOYALL, KOKGKL £■ VVKLLS 


A •'’Member of ♦ ho"Firm” 
ALtc; neys for Defendant 
200 Park Avenue 
New York, Mew York 30017 
Tcl * Mo* (212) 972-7000 
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AGREEMENT dated the / ‘ day of ,1970 

by and between THE PLESSLY COMPANY LIMITED, a corporation 

organized and existing under the' laws of England (herein-' 

after referred to as "PLESSEY") and INTERNATIONAL SCIENTIFIC 

LTD., a corporation organised and existing under the laws 

of Barbados, V T est Indies (hereinafter referred to as "ISL"). 

• • * . / 

WHEREAS, 'ISL desires that all of its properties 
bn sold to PLESSEY on the terms •hereinafter set forth - and 

^ i 

WHEREAS, PLESSEY desires to acquire all of the 
properties of ISL on the terms hereinafter set forth; 

NOW, THEREFORE, in consideration of the premises 
and the mutual covenants hereinafter contained and other 
good and valuable considerations by each of the parties 
to the other in hand paid, receipt of which is hereby 
acknowledged, it is mutually agreed as follows: 

i 

• • . , » 

1. ISL hereby agrees that, subject to the terms ’ 
* • • 

and conditions of this Agreement, ISL will sell, convey, 
.transfer and deliver to PLESSEY, at the closing hereof, 
all of. ISL's then existing assets and business including 
nl] of ISL c good will and its right to the use of its 
name. The assets So to be sold, conveyed, transferred 
and delivered shnJ.3 .include those owned by ISL on 
December 31, 1969 balance sheet with only such changes 

' o I 

therein a:, shall have occurred in Lha ordinary course 
of ISI.'s business between December 31, 1969 and the 
closing, or otherwise as may b« consented to or approved j 
by PLESSEY in wiring. Without limitation of the fore- 





























going provisions, the aforesaid calc, conveyance and 
transfer shall include all of the following, if any: 
all of ISL's rights pad interest’s in, to and under all 
patents, patent applications, trademarks, trademark 
•registrations and applications therefor, copyrights, 
copyright registrations and applications therefor, issued 
or pending, all trade names, labels and other trade rights, 
whether or not registered, all inventions, discoveries, 
improvements, processes, formulae, trade secrets, ideas, 
and other know-how, whether patentable or not, and all shop 
rights, licenses and other agreements (including agreements 
with ISL's employees) relating in whole or in part to any 
of the foregoing. 


2. PLESSEY hereby agrees that, at the closing, 

subject to the terms and conditions of this Agreement, 

* • 
and in consideration for the aforesaid sale, conveyance, 

4 

transfer and delivery, PLESSEY will deliver to ISL a check 

for One Hundred and Eighty Thousand ($180,000.00) U.S.DOLLA 

• , \ 

% 

drawn' by PLESSEY to ISL; and PLESSEY shall deliver to ISL 

an undertaking whereby PLESSEY assumes and agrees to pay, 

perform and discharge all debts,- obligations, contracts and 

-I * 

liabilities of ISL, whether accrued, absolute, contingent 
or otherwise but only if such debts, obligations, contracts 
and liabilities arc reflected on.the December 31, 1909 
balance sheet of ISL, or if they were incurred in the 
ordinary course of ISI.' s business between December 31,1909 


65 






. and closing, provided, however, • that PLESSEY shall not 
assume nor does it agree to pay any obligation evidenced ! 
by convertible debentures issued by ISL (other than interest 
provided therein to the closing hereof) nor any expenses j 

of redemption or premiums which are necessitated by any such’ 
redemptions. 

3. ISL hereby agrees that, at the closing, it 
will deliver to PLESSEY such deeds, bills of sale, endorse¬ 
ments, assignments, and other good and sufficient instru-' 
ments of conveyance and transfer, in form satisfactory to 
PLESSEY'S counsel, Sinsheimer, Sinshcimer & Dubin, Esq<., 
as shall be effective to vest in PLESSEY good and marketable 
title to the assets and business to be sold, conveyed, 
transferred and delivered hereunder, all as provided in 
uhis Agreement, and all of ISL's contracts and commitments, 
books (except minute and stock books which shall be and 
remain available at all reasonable times for PLESSEY'S 
inspection), records and other data relating to its assets, 
business and operations, including, without limitation all 
its notebooks and other records relating to inventions, 
discoveries, improvements, processes, formulae, trade 
secrets, ideas, or other know-how whether patentable or 
not, and trademarks, tradenames or copyrights, whether 

registrable or not; and that, si.v'iltaneously with such 

• • 

delivery, all such steps V7i.ll be taken as may he required 
to put PLESSEY in actual possession and operating control 
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* * ’I 

of such assets and business. All such records, data and j 
other documents shall remain available .at all reasonable j 
times for ISL’s inspection. 

4. ISL hereby agrees that, from time to time, 
at PLESSEY'S request and without further consideration, 

ISL will execute and deliver such other instruments of 
•conveyance and transfer and take such other action as 
PLESSEY- reasonably may require more effectively to convey, 
transfer to and vest in PLESSEY, and to put PLESSEY in 
possession of, any property to be sold, conveyed, trans¬ 
ferred and delivered hereunder, and, in the case of con¬ 
tracts and rights, if any, which cannot be transferred 
effectively without the consent of third parties which is 
obtainable, ISL agrees to use its best efforts to assure 
to PLESSEY the benefit thereof. Nothing herein to the 
contrary, it shall be essential to the closing of this 

f 

Agreement that ISL obtain and deliver to PLESSEY at the 
time of closing the consent by the Barbados government 

• ' I 

or its instrumentality to the assignment of ISL's lease 
to PLESSEY and to the continuation of all of the terms of 
that lease. It shall also be essential that ISL deliver 
at closing the consent by Granite Leasing Corp., or its 

i 

appropriate affiliate, to the assignment of ISL’s equipment j 
leases to PLESSEY, aq acknowledgment of PLESSEY'S right to ! 
obtain title to all of the equipment heretofore leased to 
ISL by Granite Leasing Corp. or its affiliate upon the 
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compliance by PLESSEY of all of the terms of the lease 

remaining to be performed, and an estoppel letter from 

Granite to the effect that all of the lessee's obligations 

• • 

to the date of closing have been performed. 

5. Paragraph 6 hereof provides that ISL will 

be entitled to certain additional money depending upon the 

amount of profits derived from the assets being acquired 

hereby during the year commencing on the first day of the 

, * 

first calendar month after closing (hereinafter called 

the measuring year"). In order to allow those assets 
. # - • 
to generate profits during the measuring year, PLESSEY 

hereby agrees that for that period it will: 

a. Make available to the business within 

one week after closing funds totalling not less than Six 

Hundred Thousand ($600,000.00) U.S.Dollars; 

\ 

b. -.Continue T.SL'S business in good faith, 
itself or through a subsidiary, 

c. Continue all agreements between ISL and 

. . 

sales representatives in the United States for the measur¬ 
ing year except for those agreements which arc terminated 

t 

for cause, and , 


d. The present management of ISL shall 
operate the business during the measuring year and shall 
|J have the maximum freedom to operate the business in a manner 
| which will produce, in the judgment of such management, the 
J maximum profit available provided, however, that: any policy 
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directive issued by the directors of PLESSEY shall be 
complied with. Should PLES5EY propose any course of 

t 

action which would be dct^jfccntal to attaining $360,000 
profits durina the itcasuring year ISL nanagecenc shall have' 

, • • i 

•the option of requiring prior to conncnceoonC of such course! 
of action that the nit additional expenditure of ISL in pur- 
sums such course over and above what it would have incurred 
if it had not pursued such cours.e be excluded in de terrain- 
mg profits. Notwithstanding the foregoins, if ISL profits 
commencing with the third calendar month of the measuring 
year average at least Fifteen'Thousand ($15,000) U.S.Dollars 
per month and if there have not been three consecutive 
months of losses during that measuring year (excluding the 
first two months thereof), this subparagraph shall no longer 
apply and PLESSEY shall have the right to assume full man¬ 
agement responsibilities. In such event, however, PLESSEY 
shall be obligated to continue the business of ISL during th. 
measuring year in good faith. 

* 

Should the ISL management and PLESSEY dis- 

* " i 

agree whether any course of action be detrimental to^ctain- 
ing $360,000 profits,during the measuring year and should Liu 
ISL management so notify PLESSEY. prior to the commencement 

I 

of that course of action,the course of action shall neverthe¬ 
less be followed and the question as to whether it is or 

• V * 

has been detrimental tovattaining $560,060 profits during* 
tl,c measuring year shall ha arbitrated by a national A.r.er?.c.-J 
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I 

accounting firm acceptable both to ISL management and 
PLESSEY whose determination shall be final and binding. 

I 

ihe CApenses of the arbitration shall be paid as follows: j 
• • • * 

a) if the arbitrator determines that all of the pro¬ 
posed course of action was or would be detrimental to 
attaining $360,000 profits during the measuring year, the 
entire expense of the arbitration shall be borne by PLESSEY■' 
k) if the arbitrator determines that none or only 
some of the proposed course of action was or would be detri-j 
mental to attaining $360,000 profits during the measuring 
year, the expense of the arbitration shall be borne as 
follows: 

i) if the profits during the measuring year, 
adjusted as may be required by.reason of the arbitrator's 
determination, exceed $360,000, the excess over $360,000 
shall be multiplied by four and if the product thereof is 
sufficient to cover all arbitration expenses all such ex¬ 
penses shall be paid by PLESSEY; 

ii) if the profits during the measuring year, 
adjusted as may be required by reason of the arbitrator's 
octernination, arc less than $360,000," the expenses of 
arbitration shall be borne equally by PLESSEY and ISL. 

(Should PLESSEY advance any sums which should have been paid ^ 
by ISL, PLESSEY may deduct a like amount from additional 

f , • 

moneys earned by ISL according to Paragraph 6); 

iii) if the profits during the measuring year, 

adjusted as may ho required by reason of the arbitrator's do- 

• • 

culmination, exceed $3c0,000 hut nor by n sufficient i.mounfc, 
as computed under subparagraph 6(b) (i), to cover all of t!.»- 

70 









expenses of arbitration, subparagraph 5(b)(i) -hall be 
applied to the extent possible and subparagraph 5(b)(ii) 
shall apply to the balance of the expenses. 

I * . 

6. If during the measuring year the profits (as ■ 

defined below) derived from the assets being acquired'totalj 

Ihree Hundred and Sixty Thousand ($360,000.00) U.S.Dollars, ' 

or more, PLSSSEY shall deliver to ISL not later than ninety ! 

(90) days thereafter a check in the amount of One Million ! 

Two Hundred and Sixty Thousand ($1,260,000.00) U.S.Dollars ! 

drawn to ISL. Should the profits be less than Three Hundred 

and Sixty Thousand ($360,000.00)U.S.Dollars during that ' 

period, PLESSEY shall deliver to ISL not later than ninety j 

(90) days thereafter a cheek drawn to ISL,in an amount which) 

j 

bears the same ratio to One Million Two Hundred and Sixty 
Thousand ($1,260,000.00)U.S.Dollars that the amount of J 
profits for the measuring year bears to Three Hundred and 
Sixty Thousand ($360,000.00)Doliars. If no additional m^foy 
is payable or if the business shall be unprofitable ISL shall 
nevertheless be entitled to retain the One Hundred and J 

Eighty Thousand ($180,000.00)U.S.Dollars paid to it at olosxL 


"Profit" as used ir, this paragraph 6 and ia para- ! 
graph 5 is intended to and shall include only income or 
losses (before any taxes measured by income) actually gencr-v 
ated by deployment of the assets of ISL such deployment 
being principally in the manufacture and sale of memory 
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planes and memory stacks, cable harnesses and other 
electrical assemblies, and shall not include income or 

• . I * % 

losses resulting from changes in accounting methods, 
practices or procedures. Accordingly, profits shall 
be computed in accordance v;ith generally accepted account 
ing principles applied consistently with those applied 

by 1SL in the past except that: 

> 

A) There shall be no write down or 

,4 

charges to profits resulting from facts established 
to have occurred during years prior to the measuring 
year; 


B) Ko charge shall be made to profit for 
any expense of PLESSEY such as •managerial services or 













additional or new accounting systems or any other services 

furnished or proposed to be furnished to ISL by PLESSEY 

/ 

v/hich would not have been sustained by ISL had ISL con¬ 
tinued the business during the measuring year unless ISL 
management agrees that any such charge for services shall 
be made to ISL; 


C) Depreciation shall be charged on the 
same basis as charged heretoforc-by li . utilising the same 
useful lives and rates; 


' D) The cost of all research and develop¬ 
ment, training and 'engineering 'instituted by ISL management 
during the measuring year will be charged against profit 
ai such costs are incurred; 

I 

• • 

L) Any sale generated by PLESSEY or made 
by ISL to PLESSEY shall be at the same prices charged by 
ISL to other customers except there shall be deducted 37, 
of Barbados f.o.b. prices for all sales generated by or 
made to PLESSEY for v/hich no commission is to be paid to 


a salesrcpresentative; 

F) No charge shall be made against gross 
income for the cost of the funds made available to the 
business under the Paragraph 5(a) hereof; 

G) As a general guide items of the nature 
shown as cost: of doing business on the ISL proforma income 
statement which is attached hereto as Exhibit shall be 
considered proper charges against income for purposes of 

ft 

this Paragraph C. 
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7. The closing of this transaction shall c.i! .* 
place at a location in Bridgetown, Barbados, V7.I., t:o l„, 


selected by PLESSEY .at /,' . on Y. ,, 

Either party, however, nay by written notice to the oth« w - 
. rcce ived xiot later than ten (10) days before that date 

N 

postpone the closing.to a date not beyond fourteen (14) 

cays after the closing date fixed by this paragraph and 

• 1 

PLESSEY nay extend the closing to a date thirty (30) days 

oxter tne closing date fixed by this agreement if the Bank 

•* 

of England approval has not as yet been received in accord^! 

anee with Paragraph 19 hereof. . If closing is not con- | 

sunnated because approval by the Bank of England has not ! 

beau received within the period herein described, this 
/ 

Agreement shall terminate without liability of any kind 
on the part of either ISL or PLESSFiY. 

•I 

8.‘ ISL hereby agrees that it will duly convene \ 

i 

a meeting of the holders of its common stock to be held 
prioj. to the date of closing for the purpose of voting 
upon .the sale of its assets iix accordance with this Agree¬ 
ment and iix order to change its name. 


9. PLESSEY hereby agrees that it wil? take all 
sum actions prior to the date of closing as may be re¬ 
quired in order to.acquire the assets of ISL on the terms" 
provided in this Agreement. 

10. ISL represents and warrants: 


V, 








a. That ISL is a corporation duly 
organized, validly existing and in good standing under 

I 

the laws of Barbados, W.I., and that it has corporate 
power to carry on its business as it is now conducted. 

0 '/ , 

/ b. That the execution, delivery and 

performance of this Agreement by ISL, including, without 

limitation, the sale, conveyance, transfer and delivery 

contemplated hereby have been duly and effectively author- 

ized by ISL's Board of Directors, subject to approval 

by its stockholders as required by law. [■_, 

% 

c. ISL has delivered to PLESSEY copies 
of the following financial statements, all of which are 
true and complete and have been prepared in accordance’ 
with generally accepted accounting principles consistently 
followed throughout the periods indicated: 

(i) ISL's balance sheet as of 
December 31, 1968, certified by 
Price Waterhouse & Co. including 
the notes thereto, which balance 
sheet presents a true and complete 
statement as -of its date of the 
financial condition and assets 
• and liabilities of ISL; 


(ii) The balance sheet of ILL 


as of December ?•!, 1.969, attested to by 
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ISL's controller which, to the extent of 
ISL's knowledge, presents a true and 
complete statement as*of its date of the 
financial condition and assets and liabil¬ 
ities of ISL; 


(iii) A statement of ISL's 

profit and loss for the period from 
January 1, 1968 to December 31, 1968, 
certified by Price, Waterhouse & Co. , 
including the notes thereto, which fully 
and accurately presents the results of 
ISL s operations for the period indicated, 
and * . ' 

t 

(iv) ^- A statement of ISL's 
profit and loss for the period from 
January 1, 1969 to December 31, 1969, 
attested to by ISL's controller which, 
to the extent cf ISL's knowledge, fully 
and accurately presents the results of 
ISL's operations for that period. 


reserved 




d. Except as 

I 

against in ISL' 


and to the extent reflected or 
s balance sheets described nbov 


" <;t 


as of the date thereof, 


had no liabilities or obli 


Lions (whether accrued, absolute, contingent or othcrw 
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of a nature customarily reflected in a corporate balance 
sheet prepared in accordance with generally accepted 
accounting principles, including, without linitation, any 
tax liabilities due or to become due and whether 

, (i) Incurred in respect of or 

measured by ISL*s income for any period 
to the close of business on 
December 31, 196^, or 

(ii) Arising out of transactions 

• •* 
entered into, or any state of facts 

. existing, prior thereto. 

c. Since December 31,1969, there has not been: 

(I) Any change in ISL's financial con- 
j cition, assets, liabilities or business,other 
7 • than changes in the ordinary course of bus- 
. mess,the sale of- the property which has been 

9 

the residence of E.Allan l’.ovar, ar.d the x/rit- 
ing off of approximately Twenty Thousand 
($20,000.00) U.S.Dollars of testing equipment 
Opcr^wing losses not at a rate in excess of 
IWr.ty Thousand ($20,C0C.C0)U.S.Dollars per 
month for the period from December 31,1969 to 
the closing hereof shall not constitute an 
of the ordinary change of ISL's condition; 
Any declaration, setting 
aside or payment of any dividend or 
other distribution in respect of 






I 


ISL's capital stock; 

(lii) .Hny increase in the compen- 
» 

sation payable or to become payable by 
ISL to any of its officers or agents, 
any wage increases for employees who 
are considered direct labor, other 
than norma] wage raises, or any increases 
of compensation payable or to become 
payable to other employees taken as a 
group in excess of Ten Thousand ($10,000.00) 
U.S.Dollars taken on an annual rate. 

(iv) Any significant labor trouble 
or any other event or ‘condition of any 
character which has materially and ^ 

adversely affected ISO’s business. 


balance 

judgment 


f. The accounts receivable s 
sneet of December 31, 1969, are, 
of ISL, collectible in the aggr 


hown on ISO’s 
in the reason 
egate amount s 


able 


h own 


on that balance sheet, less a reserve of $15,000.00. 


g. ihe inventories of ISL shown on its balance 

* 

sheet of December 31, 1969 or thereafter acquired by ISO 
prior to the date or this Agreement, consist of items of a 
qualify and quantity useabJo in the normal course of ISO' ft 
business; the value or obsolete materials or of materials 
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below standard quality has boon written do lm to raallaahlc 

VSlU0 “<■ th ° «*- « "bleb such inventories are 
• carried refloat ISL's nortul inventory valuation policy 

of Statins the inventory at cost, not in arenas of uarket, 
all in accordance with generally accepted accounting ' ' 

principles. 


h. ISL has good and marketable title to all c f 
its assets free and clear of all liens and encumbrances 
except liens and encumbrances resulting from a lending " 
agreement between ISL and the Canedien Imperial Bank, a 
copy of which is attached hereto as Exhibit tot 


ISL has 


not received notice cf violation of any applicable toning 
regulation, ordinance or other law. order, regulation or re 

quircaent relating to its operations or to its owned or ‘ 
leased properties. 


■ i. ISL will deliver to PLSSSSr, at least fourtccr 
<M > d " yii bc£oro thc <late scheduled herein for closing, ac¬ 
curate lists and tuuaary descriptions,certified by 1 SL to bo 
correct to the best of its knowledge end belief,of the 


followin' 


• (i) . All real property owned of record, 
or beneficially by ISL and a brief doscripcicJ 
of the principal buildings and structures 
located thereon, and all leases of real 
property to which ISL is a. party; 

(ii) A copy of the Notification 
of Approved Ex - port Stairs •; <-q t 

by the Govc,.r.,.ie:-.i- n f » 






its. instrumentality. 


(iii) Inventories of finished 

i. 

products and goods in process, materials, 

supplies, machinery and equipment, as 

• • 

recorded in ISL's books of account and 
reflected in its balance sheet of 
December 31, 1969. 

(iv) If any, all United States and 

'l 

foreign patents, trademark and trade name 
registrations, copyrights and copyright 

N 

registrations which will not have ex- 
• • . 

pired on the date of closing, all United 
States and foreign applications now 
pending for patents, trademarks or 
trade name registrations or copyright 
registrations. 

- (v) If any, all licenses granted 
by or to ISL and a]l other agreements 
to which ISL is a party which may be in 
force as of the closing hereof and which 
relate in whole or in part to any items 
of the categories mentioned in the sub- 
paragraph immediately above or to inven¬ 
tions, discoveries, improvements, proc¬ 


esses, formulae, trade secrets, ideas 


or other know-how, or lands, whether* 





























owed by ISL or otherwise; 

(vi) All automobiles and trucks 
owned or leased (whether by written or 
oral agreements) by ISL; 

(vii) All insurance policies in 
force with respect to ISL covering all 
of its assets and operations; 

'(viii) All existing contracts and 
commitments of ISL involving payment by 
ISL of more than $1,000.00 or extending 
beyond May 31, 1970, or otherwise materially 
affecting ISL 1 s business, including all 
contracts made with sales representatives. 
Except as shown on this list, ISL is 
not in default under any such contract 
or commitment; 

# 

(ix) The names and current annual 
salary rates of all of ISL’s officers and 

t 

employees whose current annual salary 
rate is $10,000.00 or more, together 
with a copy of any salary plan or plan 
of fringe benefits paid or payable, to 
such persons, and 


(::) The name of . each bank in 


which IdL has an account and the names of 


all persons authormen to draw tnercon. 
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True and complete copies of all contracts, com¬ 
mitments or other agreements referred to above shall be 
delivered by ISL to.Sinshefcacr, Sinshcimcr and Bubin,Eoqs.’ 
660 Edison Avenue, New York, New York, not later than 
fourteen (14) days prior to closing. ' 

* 

• # 

j. So far as is known to ISL, there is no 

litigation, proceeding or government investigation pending, 

threatened or otherwise relating to ISL or to its assets 

or business or to the transaction contemplated by this ' 

Agreement, nor is there any basis known to ISL for' any such 

action other than a suit for wrongful discharge where the 

maximum exposure of ISL and the maximum exposure assumed by 

PASSEY is one month salary of the plaintiff. IsL has made 

known Co PLESS2Y that it acy pursue a purported cauae of j 

action against Data iCO Inc. which cauae of action stall not 

be considered an aaaec of ISL.for purposes of thia Agrcenen j 

» l' 

k. All negotiations relative to this Agreement I 
and the transaction contemplated hereby have been carried 
on by ISL directly.with PLSSSEY, without the intervention 
of any person as the result of any act of ISL (and,so far 
known to ISL, without the intervention of any other 
person) in such manner as to give rise to any valid claim 

ogainsp cither of the parties hereto for a brokerage com¬ 
mission or any like payment. 


11. PL2SSJY hereby represents cud warrants that 

**• ^ CG’«T ion c.'lv /►,**•<■» »< *. i . 

• riir.oci ^r.d c::iC i.i 

good standing under the ha .s of England. PIP'S'* ' f.. 


rcpres.ntn and v .-i t ••. 


* 















this Agreement and the transactions contemplated hereby 
have been carried on by PLESSEY directly with 1SL, without 
the intervention of any’persons as the result of any act 
of PLESSEY (and, so far as kno;/n to PLESSEY, without the 
intervention of any other person) in such manner as to 
Cive rise to any valid claim against cither of the parties 
hereto for a brokerage commission or any like payment. v 

' . at 

12. ISL hereby agrees that, pending the closing 
, * •’ ✓ 
and except as consented to by PLESSEY in writing: 

ISI# s business shall be conducted 

only in the ordinary course which shall not include the 

making of any commitment, other than normal sale and 

purchase commitments, extending beyond the date of closing 
• • 
other than with PLESSEY 1 s written consent; 

b. No dividend or other distribution 
or payment shall be made or paid in respect of its capital 
stock; 

c. No increase shall be made in the 
• • 

compensation payable or to become payable by ISL to any 
officer or agent, to any employees who are considered 
direct labor other than normal wage raises or to any other 
employees, taken as a gioup, in excess of Ten Thousand 
($10,000.00) U.S.Dollars taken on an annual basis. 

. d. ISL shall not increase its borrow- 
ings as shown on its December 31, 1969 balance sheet; 

e. No change shall 1 o made* in the 
sanking arrang. .ants refloated in Paragraph 10 (i)(x) 








I * 

f. ISL will use its best efforts to j 

• ' * ’ I 

preserve its business organization, to keep available to 

PLESSEY the services of ISL's officers and employees and tot 

preserve for PLESSEY the good will of ISL's suppliers, 

customers and others having business relations with it; and 


g. .ISL will duly comply with all laws 
applicable to it and to the conduct of its business. 


13. All of PLESSEY's obligations under this'" 
Agreement are subject to the fulfillment, prior to or at 
closing, of each of the following conditions: 

a. PLESSEY shall not have discovered any 
material error, mis-statement or omission in any of the 
representations and warranties made by 1ST-,; 


V / 


b. ISL's representations and warranties 


contained in this Agreement shall be deemed to have been 
made again as of the time of the closing and shall then be 
true in all material respects and ISL shall have performed 
and complied with all agreements required by this Agreement 
to be performed or complied with no later than closing; u/ 

c. <Thc sale and transfer of its assets, 

% 

business and good will and its change of name, as provided 
in this Agreement, shall have been approved by the holders of 
at least that percentage of ISL's outstanding stock as 

* . 0 • 

may he required under the Jaws of barbados, VJ.I.; 

I 

d • i sn». x 1 hiiVO b \ n >a* \aui 


i 



T 


on opinion d 
Sonnenschcin 
effect that: 


:ted the closing date of counsel for ISL, 

, Levinson, Carlin, Nath & Rosenthal, to, the 




(i) ISL is a corporation duly 
organised, validly existing and in good 

standing under the laws of Barbados, 

> . 

W.I.; 

(ii) The execution, delivery and 
performance of this Agreement by ISL 
have been duly authorised and approved 
by all requisite action of ISL*s Board 
of Directors and stockholders and that 
this Agreement has been duly executed 
and delivered by ISL and constitutes 

the valid and binding obligation of ' • 
ISL in accordance with its terms; 

(iii) Except as may be specified 

• • 

by such counsel, that they do not 

know of any litigation, proceeding 

or governmental’ investigation pending 

or threatened against or relating 

to ISL, its properties or business, 

or' the’ transaction contemplated by 

this Agra; .mi., or of ar.y legal impediment 
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"’"T* 


to the operation by P.LESSEY of ISL’e properties 
and business in the ordinary course. 

e. PLESSEY shall have been furnished with 

evidence in form and substance satisfactory to PLESSEY to 

the effect that at the time of closing ISL had good and 

marketable title to the properties reflected on its balance 

sheet as of December 31, 1969, free and clear of all liens 

and encumbrances subject.only to the exception mentioned 

* 

in paragraph 10 above pertaining to a bank lending agree¬ 
ment and to any equipment leases where the covered equipment 
has been accounted on the ISL balance sheets as assets of • 
ISL, and that the: instruments of conveyance and transfer 
executed and delivered by ISL at the closing are valid in 
accordance with their terms and effectively vested in 
PLESSEY good and marketable title, subject only to the 
aforementioned exception, to al,l.of the property of ISL 
and its business and good will as contemplated by this 
Agreement. • . • 


• / • • 

f. PLsSSnY shall have received an opinion dated 
the closing of its counsel, J.I. NICHOLS A CO., to the 
Ci.i.cct that all of the instruments of conveyance and trans¬ 
fer being delivered by ISL to PLESSEY are satisfactory to 
them. • • ’ • 


1^* A^l o.. i-hc obligations of j.SL under chi: 
Agreement arc subject to Che fulfillment no later than 
c3using o'., each o tnc , ollov-'iig condition*;; 



















m 


a. ( ISL shall not have discovered any 
material error, mis-statement or omission in the repre¬ 
sentations and warranties made herein by PLESSEY 

b. PLEaaEY'S representations and warranties 
contained in this Agreement shall be deemed to have been 
made again as at the time of closing and shall be true 
in all material respects and PLESSEY shall have complied 
with all agreements and conditions required by this 

Agreement to have been performed or complied %}ith no later 
than closing. 

i 

c. PLESSEY shall have delivered to ISL 
an opinion dated the closing date of PLESSEY'S counsel, 
Lerbert Oppenheimer, Nathan & Vandyk, to the effect that: 

(i) PLESSEY is a corporation duly . 
organized and existing and in good 
stanoing under the laws of England; 

(ii) The execution, delivery and 
performance of this Agreement by PLESSEY 
ha\ e been cuiy autnorized and this Agree¬ 
ment has been duly executed and delivered 
by PLESSEY and constitutes the. valid and 

i 

binding obligation of PLESSEY in accord¬ 
ance with its terms; 

(iii) The undertaking provided for 

• ■*■'* • aragraph 2 hereof has been duly ex¬ 

ecuted and deliver i d and is bindin" and 
c^jec va ; eco;\...ng to its terms. 
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15. Should PLESSEY notify ISL at least fourteen 
•• days P rior to the closing hereof that it elects to 

have ISL comply with or join with PLESSEY in complying 
with any bulk sale procedures it considers applicable . 
hereto, ISL shall take all steps appropriate thereto. 


16. PLESSEY may assign this Agreement to a sub- 

sidiary corporation, in which event PLESSEY*S sole 

• • 

obligations hereunder shall be to make available to its' .. 
subsidiary sufficient money as may be required to be paid 
to ISL under the terms of this Agreement, to make available 
as provided above the sura of Six Hundred Thousand 
($600,000.00) Dollars for the operation of the business 
during the measuring year and.to deliver its undertaking as ! 
provided in Paragraph 2 hereof. 

17. Should any representations (5r» warranties 
• ' * • 

by ISL prove to be inaccurate or untrue, PLESSEY may, in 
addition to any other remedies available'to it, diminish 
any further payments to ISL by an amount*sufficient to 

cover the damage sustained by reason of the misrepresent- 

# 

ation or breach of Warranty. 

. 18. It is expressly understood by ISL that this 
Agreement is subject to the approval of the Bank of England. 

PLESSEY shall use all reasonable efforts to obtain such 
approval. 
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19. This agreement shell be interpreted under 
end governed by the laws of the State of Mew York. 

IN WITNESS WHEREOF, the parties hereto have 
duly executed this Agreement on the day first above 


VTritten. 


THE PLESS2Y COMPANY LIMITED 


>y Mt 



INTERNATIONAL SCIENTIFIC LTD, 

By S&L. 












February lS/O 


Julius Lcv.'is, Fcq. 

Sonr.ens chain Levinson Carlin 
h'a;n c* inci 1 

Tha Crunswic!; Cull ding , ' 

CS l.’est ‘.'ashir.gton Street 
Chicago, Illinois 


ficj f'io3r."v tr’th IS!. 


Dear Jail js: 


This ’.illl confirm cur undorstending cer.c:.* 
have not boon included Irs the acquisition agree:.'. 

ISL: 


* r\ A 'i «.* i*. ■'I r s r ,J 

• » •!« w*.»* Vrf ;*r.* *. *- *.•»>-* M-.xiU. V /1 • 

For The ('}essay Ca::.;jsny L‘.v.ited to rr.ak 
described in the agree.-.;-..-.-;, v.n uili c. 
sion Instead tor the acquisition to it¬ 
erated In which event i-M assay ir.ccr,;::* 

C- • • * ^ • w». U t » • C. ’■ ' • C^i.tVtl ^ I ( I ■ | • 0 rn 


5t is c csedition to closing 


' I-*.-..., 

« M • 


f C* r 1 • ; I• ' T 

.>/ I Ot* w I * k* . •> ..v . I ■/ J i 


la ted obi. .ticn to the .a;ik shell l;:.v 


ii;c a see .. 


I shall r.ivc* sorts ebse ..; to the r.athc 


and i will be in toes., with \ 


toes., with vos* asset next was!;. 


enclosed is a copy of the agreement wk 
today. ; have ashed cur pccnlo In tag lend to av 
to a copy of the agreement which I will send to 
It. Inesdaitic.*., i have ss!:;ci it to star: do! 


•..auit: you pic.sc 


ir.g year eg. 


..ig ‘ e. c car.;esca easy c. cnis lotar inc:c 
;..o points above ana return the signed copy 


Dir. Car sly. 


•T.-.a 1ncti ,n. .*, 


<■ i \ # ♦ 

v ^l.i I . f I-Lwio 


W.. 0 


C A— 


ONLY COPY AVAILABLE 










SN.srNiCuciN liviNio.s ca:<lim katm c . ROSinrHAL 
t? v/tsr Washington s 7 rs.: 7 , Chicago, ill 606^a 

THU'HONE ANdovor 3-4409 


February 18, 1970 



1 




T f'3 

■v/ 


both II. Dub in, Ksq. 

Sinshoinor, Sinsheir.er and Dub in 

6b0 Madison Avenue 

K °w York, Mov; York 10021 

•* 

Dear Seth: 

... , 'Ahis v:ill £cknov;lod"o our understand 1 n~ f t 

° riG A tiro orient dated February % J970 -■ • •. 

Yho I’lo'-'-fwr.. - u.,een year client, 

Sciovfi-i'^r;°V-?“"* ariU ou ^ client. Interne ionni 

r-eopecti: * 3 ™u-iod in the two follo*in 5 

the 5 c3r;ntiric Waited consents to 

oo-a-Vo" °An 1 l00S °? Ancorpor.tcu, a Delaware cor- 

or‘?h- ?? r;; ? any L " r,itod wherever the nano 

in- Co.i.pai.y WiAicca appears in the contract. 


2. 

T> a. jr> U 

* **•*. C.fJiA 


in 

the 

f, , 

■ 

it sly 

Vl *»/*■ v. . 11 u t 

* 4 yJ 

u.n 

dor.; 

V* * • . i \ • 

•ead 

i O X J. C l > O • 





bus 

d. The pr 

C > ; V 

VA h 

4 1 IS 

lniii ici .O. : 

Aness during 

U*. 

C‘ 4 

v * *• 

urir 


.Lii-.un • j:\*. c:CtO«:i 

to 

opera 

*r •’• 

1/ «> 1/ . 

ch w 

ill produce. 

•» 

All 

4. • 

10 3 

udf:..:: 


each i.:anr.':o;.-.ont, 


bo complied with 


Choula ih 


, , . ... - --proneso a/s-' course c-r 

0,1 *' v ‘" C;i ;;o,a< * botri.viontal to attains 03^0,000 


*? 










NENSCHEIN LEVINiON CAP.LIN NATM & !;0i...rHAL 
v/isr Washington srntrr. Chicago, ill tbio: 

. TELEPHONE AKdavcr 3-6400 


>soth K. Dubin, Esq, 


February 18, 1970 


>\ ro : 02 aur_r: t q the xixcnsuring year ISL management 
snalx aa/:.* the option of requiring prior to commence- 
• m ® n *\ course 01 ' actioa *hat the net additional 

expenoxture of ILL in pureuinr; such course over and 
above what it v.'ould have incurred if it had not 
pursued such course be* excluded .in determinin'* profits. 
iJotwit hstand in 3 the forepoinr;, if ISL profits' 

“ commencxnn; with the third calendar month of the mm*a— 

* f T u *~ r *g avernce less than Fifteen Thousand (01*5,000) 

u.s. Dollars per month or if there have been three 
consecutive months of losses during that measuring year 

thc * lrst t " , ° e o: ' itha thereof), this suhpara- 
E apn suaxl no longer apply and ? Li?. GARY shall have the 
r_.'r:o oo assume full r.a nape men t resoonsibilitics. In 
such event, however, PLLSSLY shell be obligated to 
continue the business of ISL during the measuring year 
in rjooci faith. w * 

*°''' r SapnacurvO on a copy of this letter will 
tiC:vnov:j.oc;f-;e the assumption by Riessoy Incorporated c*' r- 1" 1 the 

Co *'P aa y Limited under the A^ree- ' 
ci-.o i-na. l lesse.y incorporated mill have all of The 
P-.es soy Company limited ririits under the Agreement. 

... ... Your ’ signature will also acknowledge that parar-raoh 

pa snai_ forthwitn be doomed amended to read as it does in 
tnxs letter. 


Very truly yours, 

bo..!.;.',...« LwVmbOn CARLIn 

*f t %’ "*v ‘ ■ ^ ,* < *\ *r» • ». 

j-e^L 

/Julius Lewis 


accepted a::d agreed to 

This jo* DAY 0].' 

&**■ •// «■•-•*«</ _, 1970 

/ •/ * . y * / • /? / 

sfW /j ///)< /’,.. 
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March 2, 1970 


International Scientific Limited 
- S©awcU Industrial Parle, 

Christ Church, 

Barbados, W.I. 

Dear Sirs: 

ronnJ h ^ ° Ur " urthcr understandinn with 

e^ard .o tne .• i rjxv.eaenr dated February 4, 1970 between veer 

£^4?“..2? W ,. 0 rcc^f«o 

X..C-.C. - o.n February 1C, 1970. Cr.e cf t-'e o'-^or 

Inc o- 1 The !f p' Cd:L:f:ic “ ticn havin 9 bGen to substitute Pies sc 

, 1 c# fo ‘ xhc Ploscey Company Limited as a party. 

It is now agreed that: 

(1) With record to monies which Pieceey, Inc. 

as obligated to make available to the business 
pursuant to Para. 5 (A) of the February 4 , I 970 . ‘ 
Agreement, tr.cre shall be no charge in computing 
proxicc pursuant to Para. 0 of that Ac■'comct 
for the first $600,000 node available]'" there "will 
be a charge at the rate of lc;s per annum for the 
nc>:t V 200,0C0 made available to the business and 
no xurther charge in computation cf profits under 
Para. 6 shall be made for any additional monies 
made avai-abue "to the business. The determine tic 
_ ?® *? 1 5 *? th ® 3f / ,loai 1 CiS b ®y cn<2 $ 600,000 which-Picose] 

l " Ci -available shall be made by 
/V J Plessey alone. 

( 2 ) xhe mcaafication Agreement dated February 13 197 c 

with reference to the right by Plessey to assume 
full management responsibilities on the* occurrence 

® c ?J al ” events is hereby further modified so 
ihut ar the profits of ISL commencing May 1, 297o 
’ (crw-iung to the month of May the net profits of 

lo°o r*°? th i '' r . ic:1 cc -' p; - ii ' cci of and April, 

19.0, buc no. cnargan.g any net loss for that ".erne 

average less than $ lb,GOO per month, or if there 

have* been diroe consecutive months of losses drrin 


9 * 













UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SCIENTIFIC HOLDING COMPANY, LTD., ) 

an Illinois corporation, ) 

) 

Plaintiff, ) CIVIL ACTION 

) 

) No. 

) 

) JURY DEMANDED 

)- 

) 

Defendant. ) 

ANSWER TO COUNTERCLAIMS 

Plaintiff, SCIENTIFIC HOLDING COMPANY, LTD., by its 
attorneys, hereby answers the counterclaims of defendant, 

PLESSEY INCORPORATED, as follows: 

FIRST COUNTERCLAIM 

1. It admits the allegations contained in paragraph 
19 of the First Counterclaim. 

2. It admits that its agents furnished English Plesscy 
with certain financial and other operating information in 
furtherance of negotiations respecting purchase of ISL assets 

by Plossoy but denies each and every remaining allegation in 
paragraph 20 of the First Counterclaim. 

3. It denies the allegations contained in paragraph 

21 of the First Counterclaim. 

4. It denies the allegations contained in paragraph 

22 of the First Counterclaim. 


vs. 

PLESSEY INCORPORATED, 
a Delaware corporation, 
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5. With respect to paragraph 23 of the First Counterclaim, 
it admits that English Plesscy entered into an agreement with ISL 
to puichase the business and assets of ISL but denies that English 
Plesscy entered into such agreement in reliance upon the financial 
statements and representations alleged and answering further states 
that English Plesscy was given full access to ISL’s books and 
records and made its own independent investigation and assessment 
of the business and financial condition of ISL on which it relied 
and that in fact, English Plesscy agreed to purchase ISL as a 
vehicle for Plesscy’s entry into the U. S. memory market and in 
furtherance of a master plan, unknown to ISL, conceived as early 
as September, 1969. Acquisition of ISL afforded Plesscy a unique 
opportunity to purchase a going concern with an existing sales 
agency force which according to English Plesscy’s own estimate 
would permit it to obtain the envisioned 5% share of the U. S. 
memory market at least a year earlier than if it were "to start 
from scratch" and in these circumstances ISL’s financial condition 
was irrelevant insofar as the agreement to purchase; it only had 
a bearing on the purchase price and as to this there was an 
adjustment clause in the purchase agreement to the extent net 
assets were overstated (517) . 

6. It admits that paragraph 24 of the First Counter¬ 
claim accurately states the wording of paragraph 10(b) of the 
Agreement of purchase and sale but answering further states that 
by fraud and duress Plesscy coerced ISL representatives to agree 
to an unauthorized amendment to the Agreement attached as Exhibit 
A to Plesscy’s Answer and Counterclaim. 


7. Paragraph 10(c) of the A 
and Plesscy*s characterization of that 
paragraph 25 of its First Counterclaim 


greenicnt speaks for 
paragraph coniained 
requires no answer. 


itsel 

in 


f 
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8. Paragraph 10(d) of the Agreement speaks for itself 
and Plessoy's characterization of that paragraph contained in 
paragraph 26 of its First Counterclaim requires no answer. 

9. Paragraph 10(c) of the Agreement speaks for itself 
and Pli-oscy's characterization of that paragraph contained in 
paragraph 27 of its First Counterclaim requires no answer. 

10. It admits the allegations contained in paragraph 
28 of the First Counta-claim. 

11. Paragraph 10(g) of the Agreement speaks for itself 
and Plessoy's characterization of that paragraph contained in 
paragraph 29 of its First Counterclaim requires no answer. 

12. Paragraph 13(b) of the Agreement speaks for itself 
and Plessoy's characterization of that paragraph contained in 

0 

paragraph 30 of its First Counterclaim requires no answer. 

13. It admits the allegations contained in paragraph 

31 of the First Counterclaim and answering further states that 
English Plesscy already had been given full access to JSL's books 
and records from which it made its own independent assessment of 
ISL's financial condition, and had been authorized by 1SL to review 

ISL financial matters with the independent auditors previously 
and then involved in the official audit of such records. 

14. It admits the allegations contained in paragraph 

32 of the First Counterclaim. 

15. It admits the allegations contained in paragraph 

33 of the First Counterclaim. 

16. It denies the allegations contained in paragraph 

34 of the First Counterclaim. 

17. It denies each and every allegation contained in 
paragraph 35 of the First Counterclaim. 
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18. It is without knowledge sufficient to form a belief as 
to the truth of the allegations contained in paragraph 36 of the First 
Counterclaim, except that it avers that Plcssoy's representatives 
were given complete access to ISL's financial books and operating 
results both before and at the closing. 

19. It is without knowledge sufficient to form a belief 
as to the truth of the allegations contained in paragraph 37 of 
the First Counterclaim. 

20. It denies each and every allegation contained in 
paragraph 38 of the First Counterclaim. 

21. It denies each and every allegation contained in 

paragraph 39 of the First Counterclaim. 

0 

22. It denies each and every allegation contained in 
paragraph 4C of the First Counterclaim and answering further 
states that Plessey, knowing that the then current financial 
condition of ISL was such that it had cash just sufficient to 
keep operating until the March 2 closing date, used the duress 
and threat of canceling the agreement to coerce ISL's representa¬ 
tives into an unauthorized modification of the Agreement in 
order to enable Plessey to take over management of ISL and there¬ 
after integrate ISL's assets into Plcssoy's worldwide memory 
operations. 

23. It admits that the wording purporting to bo an 
amendment to paragraph 5(d) of the Agreement is correct and 
v/as included as an amendment as alleged in paragraph <11 of the 
First Counterclaim but denies that said purported amendment was 
or is valid because it was extracted under duress and th? ISL 
representatives were without authority to agree to such an amendment. 

24. It denies each and every allegation contained in 
paragraph 42 of the First Counterclaim and answering further 
states ISL's representatives specifically stated that they lacked 
authority to agree to the modification sought inasmuch as it 


99 






amounted to a fundamental change in the agreement approved by 
the ISL shareholders and directors. 

25. It denies each and every allegation contained in 
paragiaph 43 of the First Counterclaim and answering further 
states that ISL representatives did in fact make known their 
lack of authority to agree to the amendment to paragraph 5(d) 
of the Agreement. 

26. It denies each and every allegation contained 
in paragraph 44 of the First Counterclaim. 

27. It avers that paragraph 45 of the First Counter¬ 
claim requires no answer. 

FIKST DEFENSE TO FIRST COIINTFRCI.AI M 

The counterclaim fails to state a claim upon which 
relief can be granted. 

SECOND DEFENSE TO FIRST COENTEUCLATM 

The rccission of the Agreement prayed for is impossible 
because Plessey, upon assuming control pursuant to the void 
amendment extracted under duress and without authority, dis¬ 
membered the operation, discharged ISL management personnel 
and otherwise so altered the business of ISL that restoration 
of the status quo cannot be achieved. 


SECOND COUNTERCLAIM 

1. In answer to paragraph 63 of the Second Counter¬ 
claim, SHC incorporates herein by reference each and every 
response to paragraphs 19 through 41 of its answer to Plessey*s 
First Counterclaim. 


100 






2. It denies that Plesscy ever possessed a right to 
cancel the agreement and therefore could not have and did not 
waive such a purported right. 

3. It is without knowledge sufficient to form a 
belief as to the truth of the matter contained in paragraph G5 
of the Second Counterclaim and demands strict proof thereof. 

4. It denies each and every allegation contained 
in paragraph 66 of the Second Counterclaim. 

5. It denies each and every allegation contained 
in paragraph 67 of the Second Counterclaim. 

6. It avers that paragraph 68 of the Second Counter¬ 
claim requires no answer. 

FIRST DKKI'NSr: TO SECOND COIJNTKRCLAIM 

The counterclaim fails to state a claim upon which 
relief can bo granted. 

THIRD COUNTIRCI.ATM 

1. In answer to paragraph 69 of the Third Counter¬ 
claim, SIIC incorporates herein by reference each and every 
response to paragraphs 19 through 41 of its answer to Plcssey's 
First Counterclaim and paragraphs 61 through 66 of its answer 
to Plessoyte Second Counterclaim. 

2. It denies each and every allegation contained in 
paragraph 70 of the Third Counterclaim. 

3. It denies each and every allegation contained in 
paragraph 71 of the Third Counterclaim. 


101 






4. It avers that paragraph 72 of the Third Counter 
claim requires no answer. 


FIRST DEFENSE TO THIRD COUNTERCLATM 


The counterclaim fails to state a claim upon which 
relief can be granted. 


McConnell, maiion &. Borst 


BY 








Francis J. MgConnoii 


SILBERFELD, DANZIGER & BANGSER 


BY___ 

Robert J. Blum " 

Attorneys for Plaintiff, 
SCIENTIFIC HOLDING COMPANY, LTD. 


Of Counsel; 

McConnell, Mahon & Borst 
134 South LaSalle Street 
Chicago, Illinois 60G03 
312-726-9131 


Silberfeld, Danzigcr &. Bangser 
230 Park Avenue 
New York, New York 10017 
212-889-8400 
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UNITKD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-- 

SCIENTIFIC HOLDING COMPANY, LTD., 
an Illinois corpoi*ation, 


Plaintiff- 

Appellee, 

DBD 


PLESSEY INCORPORATED, a Del aware 
corporation, ' 


72 Civ. 4040 


Defendant- 
Appellant . 


X 


NOTICE OF APPEAL 

Notice is hereby given that Scientific Holding Company, 
Ltd., plaintiff in the above-entitled cause, hereby appeals to the 
United States Court of Appeals for the Second Circuit from the 
Order of the District Court directing a verdict on and withdrawing 
from the jury the issue of the validity of the March 2 amendment and 
from the final order entered March 27, 1974 denying plaintiff’s 
motion for a new trial . 


DATED; April 


Of Counsel: 


1974 


l-ran 




c 


j’rancis <ji. McConnell 
Attorney for Plaintiff 


■Asu 


McConnell, Mahon Horst 
134 South LaSalle Street 
Chicago, Illinois G0C03 
312-726-9131 
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SOUTHERN DISTRICT OF NEW YORK 

SCIENTIFIC HOLDING COMPANY, LTD.-, 
an Illinois corporation. 

Plaintiff, 

PLESSKY INCORPORATED, a Delaware 
corporation, 

Defendant. 


DBD 

Civil. Action rite No. 

72 Civ. 4040 


Judgment having been entered in the above entitled action on the 29th dnv of 

March . 19 74 , piaintiff Scientific Holding Company, Ltd. 

the clerh ir. requested to tax the followin'* coni:;: * J ' 


1J I L L 0 F COS T S 


Fees of the clerk 
Fees of the marshal 

Fees of the eouit reporter for nil or any part of the 
transcript necessarily obtain' d for use in the ease 

Fees and disbursements for printing 

Fees for witnesses (itemized on reverse side) 

Fees for exemplification and copies of papers 
necessarily obtained for use in case 

Docket fees under 28 U. S. C. 1023 

Costs incident to taking of depositions 

Cost as shown on Mandate of Court of Appeals 

OtKer Costa (i'Ustjc itemize) 




2.00 


5006.00 


4439.00 


1918.00 


Total 


Stale of 
County of 


NEW YORK 
NEW YORK 

JOHN R*. KOEGEL 


50. 


f l Pl» • 

f »<•> • 

* J 


*• cio hereby swear tr.nt ihe 

foregoing costs arc correct and were necessarily incurred in this action and that the service.- for which 
fees have been charged were actually and J.ccnsrarily j<crf. rn:cd. A copy l-.ccf was this day -rrmK-rd 
to- served upon Eilbe-rfeld, Danziger f. Hangser, attorneys for wHh-ixr-.hi-e 
fuHi-peej'itiri-theittr.r. plaintiff 

Please lake notice that I will appear before the Clerk who will tax said costs on 

April 23, , 19 74 at 11:00 A.M,-. 

.CfwC-w '(*.} r j~- 

ROGERS S WELLS, Attor reysfor Defcnclant Plosr.ey Incorporated 

day of Apr j 1 


. Subscribed rind .'.worn to before me this 22 
at Now York., Nov; York 


Costs are L reby taxed in the amount «,f 8 

of , 19 


A. D. Ml 74 


; 4 k^'jA - 

'Rvtiii y/l'ui'Iie. ■ < 

M'-'l III 


III,,-.,. . 

■ i .,' L' y. t'.ry 

, and tint amount in huh .I ui"t; i. nt. 


i - 


ONLY COPY AVAILABLE 
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Witness Fees (compulation, <T. :!.*» IJ. .»!. C. JS21 for statutory fit;;) 


K »'"0 klit) )(r»li7*-lit n 


Keith P. Jones 
7»nthony Kills 
Dale Osborn 
Connie Vanyelakos 
Richard F. Gendron 
Donald Dallantyne 
David Gretton 
Milton II. Albert 
George White 
Seth H. Dubin 

* Actual Fare N.Y. - Barbados 
*+ /actual Fare N.Y.' -• London 


^0 * 511 G39.00 
32 ** 997 1009.00 
16 C7CL35.G0 171.60 
16 670135.60 171.60 


27.40 


64 2863072.601 716.60 



304 2063072.60 1256.60 


65 26.00 


66.00 


16 1330166.00 302.00 


$ 4439.00 


NOTICE 

Section 1321, Title 2?, U. S. Code (effective September 1, 19IS) provides: 

“See. 1921. Vcrific.'.lion of bill of costs." 

“more any bill of costs i.; taxed, the parly claimin'; any iie:n of cost or disbursement rliall 
attach thereto e.n nfiulavit, made by himself or by hi:; duly authorised attorney or a;;eni. having 
knowledge of the fact:;, that such item is correct and has been necessarily inclined in Die case and 
Dial the r.ervices for which fees have been charged were actually and necessarily performed." 

See also Section 1920 of Title 23 which reads in part as follows: 

A bill of costs shall be filed in the ease and, upon allowance, included in the judgment or decree." 


The Federal Rules of Civil Procedure contain the following provisions: 

Rule 54 (d) » 

"Except when express provision therefor is made either in a rtaluto of the United States or in 
these rules, costs shall he allowed as of course to the prevailing party unless the court otherwise 
direct:;; but cost against the United States, its omen.;, and agencies shall he imnmvd only to the 
extent permitted by law. Costs may be taxed by the. cleil: on one day's notice. On motion served 

Within 5 days thereafter, the action of the clerk may bo reviewed by the* court." 

% 

Rule 6 (e) 

Whenever a party has the right or is required P do some act or take some proceedings within, 
a prescribed period after the service of a notice or other paper upon him and the notice or paper is. 
*er red upon him by mail, .1 days shall bo added to the prerci ibed pel iod.” 

Rule PS (In Part) 

“The entry of the judgment shall not be delayed for the taxis "‘of costa.'' 








UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SCIENTIFIC HOLDING COMPANY, LTD., : 
an Illinois corporation, DBB 

Plaintiff, 72 Civ. 4040 


-against- 

PLESSEY INCORPORATED, a Delaware OBJECTIONS TO PROPOSED 
corporation, : BILL OF COSTS _ 

Defendant. : 

TO THE CLERK OF THE UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK: 

The undersigned, attorneys for SCIENTIFIC HOLDING 
COMPANY, LTD., plaintiff herein, object to the proposed 
Bill of Costs, as served upon the undersigned by MESSRS. 

ROGERS & WELLS, attorneys for PLESSEY INCORPORATED, defendant, 
on April 22, 1974, as follows: 

1. The entire Bill of Costs is objected tp, because 
defendant was not the prevailing party. 

2. The item of $5,006.80 sought as fees of the 
court reporter should be disallowed because: 

a. No transcript was necessary for use in 
the case. 
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b. It is believed that the amount proposed 
to be taxed includes a copy for defendant, and 
also is based upon daily copy rates. The former 
is not allowable; and daily copy was neither re¬ 
quired for this jury trial nor agreed upon by the 
parties. 

3. The item of $4,439.80 included as fees for wit¬ 
nesses is objectionable, as follows: 

a. The witnesses Gretton, Dubin and Gendron 
are employees or directors of defendant or members 
of its corporate family, and must be deemed parties 

b. The "witnesses" White and Ellis never- 
testified . 

c. The mileage fees of the witnesses Jones, 
Ellis, Osborn, Vangelakos, Ballantyne, Gretton, 
Albert and White are incorrectly computed, both 
as to distance and as to rate per mile. 

d. The attendance and subsistence amounts 
claimed for the witnesses Jones, Ellis, Ballantyne, 
Gretton, Albert, White and Dubin arc excessive as 
to number of days involved. 

4. The item of $1,918.00 included as costs of 
taking depositions is objectionable, as follows: 
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a. The depositions in question were seldom 
used and were employed in minor ways only. 

b. The proposed costs include at least one 
copy, as well as the original; charges for copies 
are proper. 

WHEREFORE, it is respectfully requested that the 
Bill of Costs be disallowed in its entirety or, in the alter¬ 
native, reduced to the amounts properly applicable as afore¬ 
said. 

SILBERFELD, DANZIGER & BANGSER 
Attorneys for Plaintiff 

By._ 

a Partner 

To: ROGERS & WELLS 

Attorneys for Defendant 

300 Park Avenue 

New York, N. Y. 10017 
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A. U. »“3 €>■*••"*> 


uifrii oaucr. iMCivnt. 

for i!ic 

southern distric.t or new yop.k 


v , rxuxiii.xi.1., civil Action T.ll No. 

PLESSHY INCORPORATED, a Delaware 

corporation, 1 

Defendant. 

cn entered In the above entitled action on the 29th 
19 74 . apainr.t plaintiff Scientific Holding Company, 
tax the following ;costs: 

BIUOF COSTS 


4040 


Fees of the cv>u:t reporter for all or any part of the 
transcript necessarily obtained for use in the ease 

Fees and disbursements for printing 

Fees for witnesses (itemized on reverse side) 

Fees for exemplification and copies of p'.pers 
necessarily obtained for use in care 

Docket fees under 23 U, S. C. 3923 

Costs incident to taking of depositions 

Cost as rJiov.ii on Mandate of Court of Appeals 

Other Cost* (Picnic itemize) 


1918.00 


NEW YOP.K 
NEW YORK 


State of 
County of 


JOHN B'. KOEGEL 

re correct and were necessarily in 
harmed wore actually ami nccassar 
jon Silbcrfeld, Danziger 
1 -rmr. plaintiff 


before the Clcik who will tax said costs on 
t 11:00 A.M,-. . . . 

■ _OjU,. ... 

for Defendant Plesscy .Incorporated 


ROCERS i WELLS, At 

KuV.ciibcd and rwnrn to before me thi 
«t New York, New York 
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Connie Vangelakos 
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20 
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a 

20 



37 

7.40 

27.40 

Donald Ballantyne 
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NOTICE 


.Section 1921, Title 2'3, U. S. Code (effective September 1, 19 IS) provides: . *. 

““See. 1921. Verification of bill of coats." 

"Hefore any bill of ccsts i.; tarred, tlie party claiming any item of coat or disbursement shall 
attach thereto an affidavit, made by hirr.rrlf or by bis duly authorised attorney or agent having 
knowledge of the facts, that such item is correct and has been necessarily incurred in tiia case aud 
that the services for which fees have been clunked v.eit actually and necessarily performed." 

See also Section 1920 of Title 2S whicli reads in part as follows: 

"A bill of costs shall be fdcJ in the ease and, upon allowance, included in the judgment or decree.” 


The Federal Rules of Civil Procedure contain the following provisions: 

Rule 51 (cl) - 

"Except when express provision therefor is made either in a statute of the United States or in 
these rides, co ts shall be allowed as of course to the prevailing party mile . ; the court otherwise 
directs; tut vest again, t the United Stall... its office: .-,, and agencies s hall be imposed only to the 
extent permitted by l.tw. Costs may be taxed by the civil, i.n one day’s notice. On motion served 

within 5 day.; thereafter, the action of the clcik may be reviewed by the court.” 
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Rule C (c) 


"Whenever a party liar the light or i.: required to do some art or take some proceedings within 
a prescribed peried after tlie scrv .cc of a notice or other p.ij cr upen him and the notice or paper is 
served upon him by mail, 3 days shall lo added to the prc.inibed period." 

Rule 5S (In l’art) 

"The entry of the judgment . lull l ot be delayed for the taxing*of costa.” 
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j UNITED STATES DISTRICT COURT 
'l 

| SOUTHERN DISTRICT OF NEW YORK 
» 

|| SCIENTIFIC HOLDING COMPANY, LTD., 
an Illinois corporation. 

Plaintiff, 

-against- 

PLESSEY INCORPORATED, a 
Delaware corporation, 

Defendant. 





DBB 

72 Civ. 4040 


NOTICE OF 
CROSS-APPEAL 


SIRS: 

Notice is hereby given that Plessey Incorporated, 

the defendant above named, hereby appeals to the United States 

Court of Appeals for the Second Circuit from so much of the 

j final judgment dated, entered and filed in this action on 

March 29, 1974 which dismissed defendant's counterclaims. 

Dated: New York, New York 

May 3, 1974 

Yours, etc. 

ROGERS & WELLS 




A Member oi the 'Firm 


Attorneys for Defendant 

200 Park Avenue 

New York, New York 10017 


j TO: 


SILBERFELD, DANZIGER & BANGSER 
Attorneys for Plaintiff 
230 Park Avenue 
New York, New York 10017 

CLERK of the above-named Court 
Federal Courthouse 
Foley Square 

New York, New York 10007 


112 


t 










UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT CF HEW YORK 

— - _- -x 

SCIENTIFIC HOLDING COMPANY, LTD., : 

Plaintiff, s 72 civ. 4040 

vs. : 

PLESSEY INCORPORATED, : 

Defendant. : 

----------------- - x 

March 7, 1974, 

10 A.M. 

Before: 

Dudley B. Bonsai, 

District Judge and a Jury. 

APPEARANCES: 

Messrs. McConnell, Mahon & Borct 
Attorneys for Plaintiff 
134 South LaSalle Street 
Chicago, Illinois 

By: John McConnell, Esq., of Counsel. 

Messrs. Rogers & Nolls, 

Attorneys for Defendant 
200 Park Avenue 
Now York, N.Y., 

By: Janos Maloney, Eng., 

John B. I'ocgel, Esq., of Counsel. 
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(A jury of six and one alternate were duly 
impaneled and sworn.) 

(In open court; jury present.) 

THE COURT: I think it might be more convenient, 

ladies and gentlemen, if Mrs. Negrin and the two gentlemen 
next to her move back on the second row. I think you will 
all hear better. Would you do that. I think you will hear 
the witnesses better that way. 

Now, ladies and gentlemen, the first stage 
of the trialar e the openings of the lawyers and this is 
their opportunity to address you and to indicate to you 
what the case is all about and what they think the evidence 
in this case will show. 

Remember, as I told you before th^ recess, the 
■evidence in the case is what you hear from that witness 
stand and any exhibits which ray be received in the course 
of the trial, what the lawyers say isn't evidence and 
what I say isn't ovid'-'nco, but it is helpful to give 
the lawyers this opportunity to address you and to toll 
you what it is all about and what they think the evidence 
will show. That is the purpose of the openings of tho 
lawyers. 

All right, Hr. McConnell, you may proceed. 

r.U. 1'. •COLILULL: Judge Bonsai, ladies and 
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gentlemen of the jury: 

As Judge Bonsai has just said, what I am going 
to say to you now is not evidence in the case, but merely 
what we think the proofs will show. But it is helpful 
and especially in a case of this complexity that vou have 
in summary form, at least, our version of the case and 
vhat wo think the proofs will show. 

Then when you actually hear the evidence or 
see the documents or they are read to you in the course 
of the examination of the witness, it will be easier 
to fit that piece of evidence into the overall picture. 

Now, briefly, this is a breach of contract 
action and a fraud action. The plaintiff hero is 

Scientific Holding Company, which we will sometimes refer 
•to as 5HC. 


The predecessor company, which was the corrocnv 

really involved here, was ISL, or International Scientific 
Limited. 

a he defencant is Blessey, which is a multi - 
national conglomerate. 

me gi 70 you o l ttle background on this 
company. ISL, the plaintiff comnanv, was formed in 19' 
or 1? V by a gr up of individuals, nvostors, to manufacture 

memory components from, a facility located at Barbados. 
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1 

The products involved here are what are 

1 3 

called memory planes and memory stacks. Very simplisticall' 

4 

■ 

a memory is a core where information is stored and from 

1 5 

wh^ch it can be retrieved. These cores are strung together 

1 6 

n what is called a plane. Then if you have got a series 

7 

■ 

of pianos they can be stacked one on top of the other 

I 8 

and that gives you what is called a memory stack. 

1 9 

They are used for storing information in con¬ 

10 

| 

nection with computers or what is sometimes referred to 

■ 11 

as peripheral equipment in the trade. 

1 12 

In addition, this company did other electronic 

13 

■ 

work. Stringing up cable harnesses and other electronic: 

■ 14 

sub-assembly work. 

1 15 

The company, as I say, was started back in 

16 

1 

19ou or 1967 and an arrangement was worked out v»ith the 

■ 17 

government of Barbados to build a plant, a facility. 

1 

out of which to manufacture these products,. 

19 

1 

. Of course, the reason for an offshore fac’litv 

■ 20 

of this typo was because of the labor saving;. I think 

1 21 

at that time tho labor rate for Barbados labor was som-thinc 

22 

25 cents or 35 cents an hour so you can readi 1 v 

■ 23 

IB 

see the difference compared with you. Hourly rates and 

8 24 

the potential savings. 

25 

1 

But there was rroro to it than just bull Una 

■ 
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a plant. The labor force had to be trained because this 
was skilled or semi-skilled work in stringing these tiny, 
you can hardly see them, I mean hundreds, hundreds of 
thousands would fit in a test tube, these little cores, 
these little donut cores, and the stringing of them require 
a degree of skill and dexterity. So a labor force had 
to be trained. 

That was done and this business was built from 
5c *’®tch and customers were obtained. The customers 
that we were selling to were pr marily computer manufacture 
or manufacturers of what is called peripheral equipment 
or terminal equipment such as Honeywell, iej;, Hev'ctt 
! a ckard and others in that field. 

We established a sales force to call on this 
.trade and to obtain orders for memory planes and mentor 1 • 
stacks and that salrs force consisted of sales reorosrntati 1 
througho t the United States in the carious r<.‘or 


computer center, such as Boston, New York, Chicago, 
California, I thin!: wo had a r'orcsentaf vo in Phoenix 


and another -n Texas. 


Like any !l r ''gl‘ng business th r, ro t •« r,~ n 7,-y 
oj. problc.. s in g< ttmg started end on'* of the: e : .r.bi' 


”C' not enough cash.. The bu* irx 


v s pro’ oh] y us. ' r- 
caoita 1 izod fror the b'g ? nx r.g cud it is a ** v ' d. >f 
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whether or not to sell more stock in the business and 

interest of the original investors or whether 


to raise funds by issuing bonds or notes or debentures 
of the company or to go to the banks to get loans. 

Our cash problem necessarily resulted n other 
proLien.s Lec.au;.e, if you didn't have the money to oay for 
the rr.',’ material, then th^ suppliers put on you on a C r, D 
basis end that held up production and if production is 
held up. sales and deliveries are held up and it is on^ 
of those snowballing things. 


And by the summer of If 19, i think the evidence 
will chow, that we were in a serious cash flow sh rtac- 
situation. We just didn't hav^ the cash that ’--as needed 
to run this business. 


V 
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2 

But by that time we had already built up 


3 

substantial orders on the books. We had, I think the 


4 

evidence will show, the principle, really key computer 


5 

customers in the United States market, and in some 


6 

instances we were the sole supplier, which is a very 


7 

preferred position to be in. So although the business 


8 

had lost money from its inception, the business had great 


9 

potential value to anybody that was in this field. And 


10 

we had entry with the key United States computer customers. 


11 

At the same time we were approaching this 


12 

cash crisis, so to speak, plus he was making plans to enter 


13 

the United States memory market. 


14 

At the time Plessey itself had many and varied 


15 

interests, but it was also in the electronic business and 


16 

the memory business. Plessey had a plant in Malta and they 


17 

had a plant in Lisbon. In the Fall of 1^69 they drew up 


18 

a plan, which is to be referred to as the matrix plan. ' 


19 

Matrix is their word for like a grid, and it referred to 


20 

this memory business. They drew up a plan for entering 


21 

the United States market. 


22 

That plan called for a sales force located 


23 

state-side in the United States with all marketing functions 


24 

there. It called for a prototype design. Usually, the 


25 

sequence is you go to the customer and try to get .\n order 
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for "X" number of memory stacks, and they say, "Let's 
see a prototype;build us a sample of what you are going to 
produce on a production basis and submit that." And 
they look at it and they test it, and if it is okay they 
give you a pilot run, let's say maybe a hundred memory 
stacks, and if that goes through okay, they say, "All 
right, you are now hired for the production run," and 
that could be several hundreds or thousands of these 
memory stacks. 

This matrix pl«n of Plessey called for the 
prototype engineering design functioning to be located 
in the United States. It also called for an off-shore 
facility which would be essentially an assembly-type 
operation, which was the nature of the operation that 
Plessey had at both Malta and Lisbon. They simply 
assembled the stacks there, but all other functions 
connected with the business were out of another facility. 

/ 

So they were making plans to enter the United States 
market, and they made a rather thorough study of the 
market and of the potential customers. The potential 
customers that they listed in this study were already 
customers of ISL, our company. International Scientific 
Company. Also, according to that study, it would envision 
that it would take riessey at least a year to call on 
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the trade, to produce a prototype model, to get a pilot 
production order before they could be in full gear and 
hope to have business on a production scale. 

So that we have, on the one hand, Plessey 
looking to enter the United States market, to get entry 
with these key United States computer customers, and, 
on the other hand, we appear on the scene and we are in 
this cash crisis. Plessey learns that. And at that time 
we are negotiation with various people to sell the 
business. There is this other alternative, viable 
alternative, to keep this company afloat. We had to 
get additional cash for this. The business had value 
as a going concern to others in this field, and the only 
alternative appeared to be to sell the business. 

We had an arrangement tentatively worked out 
with a company called Data 100 but that fell through. 

And at the time negotiations start with Plessey, we are 
really at a crisis point; I mean, we merely got enough 
money to keep the doors open. 

t 

So, Plessey learns that this business is for 
sale, and Mr. Sinsheimer, of the U. S. Plessey Company 
contacts Mr. i'ovar here and asks for permission to send 
some Plessey people down to Barbados and look at cur 
plant, our facility. They said, "Yes, we are interested. 
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It may be a good fit. We want to send a production man 
down there; we want to send our chief financial man down 
there to look this place over." 

And this happens in December, 1969. They were 
given complete run on the place, access to our financial 
books and records; nothing was withheld from them. They 
were given complete access to the production facility, 
and they checked it out, and the production procedures. 

There is a rather elaborate report written up 
by the two Plessey personnel, their conclusion of which 
is that this does indeed represent a good fit for Plessey, 
that our financial condition is desperate, that they 
have reviewed our order book, the orders that vc had with 
these computer customers, they had reviewed our projections 
for the next year, 1970, of sales, and our profit 
projections, and that they found them viable, and that 
this looked like a good acquisition for Plessey to make. 

So the parties then get into serious 
negotiations over price. It all comes down to price. 
However, wo were not in very good bargaining position, 
because they knew that if we didn't make this deal, we 
were out of funds, and, eventually, the business vould 
become insolvent or go bankrupt. 

Kell, we said wo wanted two million eight; 
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they said they didn't think that was in the cards, they 
couldn't see paying more than a million for the business. 
This is the initial go-around. But they realized it 
was going to save them at least a year in entering this 
United States market. Obviously, that was of value. 

They reviewed our order backlog, and they knew we had 
a going relationship with these very important customers 
in the computer industry. So, there was bargaining back 
and forth, and the figure that was finally set was a 
million, four hundred and forty thousand dollars for the 
sale of this business, with a provision that $180,000 
would be at the time of the transaction, at the time of 
closing, up front, that the balance would be dependent 
or contingent on earnings during a measuring year. 

That measuring year was to start April 1, 1970, 
and would run through March of 1971. 

We had projected sales of two million four, 
P r °fit s $360,000, and under the formula that was 
finally agreed upon, we were to get three and a half 
dollars for every dollar earned. So that if we made 
the full $360,000, that would result in an additional 
payment of a million, two hundred and sixty thousand 
dollars. That coupled with the $180,000 paid at the 
closing gets you to your one million, four hundred and 
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forty thousand. 

Now, I jlamped ahead a little bit in the story, 
and I want to back up, because the contract is not signed 
until February 4, and then there are some amendments, and 
we will get to those. 

But after the preliminary negotiating sessions 
and after the parties had agreed on price and agreed that 
so much is going to paid down and the balance is going to 
be on what is called an earn-out over the measuring year, 
Mr. Sinzheimer, who is the head of the United States 
Company of Plessey, goes back to his Board in England 
and reports on the negotiations. And in this report 
he makes several stipulations which I think are material 
in this litigation. 

One, he says that "Our people have been down 
there; we have written a report on their investigation 
and we have looked the business over, and this company 
is in dire financial straits." So, that they knew exactly 
what our financial position was at that time. 

Secondly, he said that "The acquisition of 
this company provides a unique opportunity to implement 
our matrix 1969 plan." Remember, that is the plan that 
they had drawn up in September of 1969 for entering the 
United States market with other core memory plans and 
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stacks. And what he is saying is that it is a perfect 


1 3 

fit, and the acquisition comes on the scene just at the 


4 

■ 

right time, and "This gives us the opportunity to do 


1 5 

what we envisioned doing; it is going to speed things up 


1 6 

by a year." And he very strongly recommends the 


7 

■ 

acquisition of this company. 


1 8 

Now, the significance of that, I think the 


1 9 

evidence will show, is that the matrix plan and several 


10 

■ 

other plans we will go into later, contemplated running 


■ 11 

this business in a certain way. It is our view the 


1 12 

provisions of the contract did not permit the running of 


13 

■ 

the business contemplated by a matrix plan, and so that 


1 14 

although they agreed in the contract to add certain 


1 15 

provisions, it is our position that their intention at 


16 

| 

the time they signed the contract was not, withstanding 


■ 17 

what the contract provided, to run this business consistent 


I 18 

with the 1969 matrix plan and to integrate this facility 


19 

| 

into the matrix plan, to change our Barbados facility, 


■ 20 

which was a total facility with everything there, marketing 


i 21 

out of Barbados, engineering out of Barbados, prototype 


22 

■ 

work out of Barbados, engineering design out of Barbados, 


■ 23 

to change that facility into essentially an ass.: bly-tyj. ; 


1 24 

facility and to shift marketing, prototype design, sales 


25 

activities to the United States, as envisioned by the 19 


■ end. 

matrix plan. loc 

IZd 
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Now, let me get to the contract itself. There 
were three drafts of the contract. Maybe a lot of this 
will swim by you the first time through you, but we are 
going to go over the contracts one by one, and I think 
if you hear it all once before, it is going to be clearer 
when we take up the individual contracts. 

Now, the first draft of the contract which was 
prepared by Plessey — all drafts were prepared by Plessey 
— said that during the measuring period, which was the 
earn-out period we had, that the business would be run 
by Plessey, that it would be managed by Plessey. 

Now, we balked at that, because we said, 

"Look, most of the consideration that is being paid here 
is based on earnings during the measuring year, and that 
being the case, we would want the opportunity to run the 
business during the measuring year so we can see that 
these profits are indeed and in fact earned." 

They said they would agree to that, provided 
that we obtained or obtain certain profit goals within 
a stipulated period of time. Otherwise, if we didn't, 
then they could take over the management of the business. 

Now, at first — well, I think I should put 
another piece into the picture hero. As a ronult of 

126 

SOUTHERN DISTRICT COURT REPORTERS. U S COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-4580 






■ J 



/ 


• -—’ 


_:_ L _ 


1 

2/4 

1 

1 9 

2 

1 

3 

■ 

4 

1 

5 


6 


7 

1 

8 

I 

9 

■ 

10 

1 

11 

1 

12 

■ 

13 

1 

14 

1 

15 

■ 

16 

1 

17 

1 

18 

■ 2/5 

19 

1 

20 

1 

21 

■ 

22 

1 

23 

1 

24 

1 

1 

25 


M>1R 15 

their analysis of the business, which was, as I said, 
very complete — they had people down there; they combed 
the books, the whole thing — they knew exactly even 
with fresh capital put into the business how long it 
was going to take us to get a break-even point where we 
would be in a position to turn a profit. And by their 
own analysis, starting in January, the company would not 
be at break-even until the end of March, or beginning 
with the month of April. Now, that is a significant 
factor. And they estimated that the company would be 
at break-even when it reached sales $135,000. So they 
saiu, "Well, all right, we will permit you to manage 
the business, but you have to earn profits of $15,000 
by the third month of the measuring year." 

We said, "That doesn't give us enough time; 
we are not going to be at break-even by the third month. 
We need additional time." 

It was finally agreed that we had until the 
third month of the measuring year to average profits of 
$15,000 a month, which measuring year started in April. 
So the third month would be June. And to average profits 
of $15,000 commencing in June we will contend gave us t'. e 
benefit of both June and July to reach our average 
monthly prefit goal. 
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As I say, there were various drafts of the 
contract, exchanges were made. Finally we come down to 
this provision that ISL management may operate the 
business and will be given the maximum opportunity to 
maximize profits during the measuring year, provided, 
however, that notwithstanding that, if they don't make 
average profits starting with the third month, which is 
June, then Plessey can take over management. But then 
in that situation, that Plessey has got to run the 
business in good faith, which we will contend meant 
maximization of profits during the measuring year, which 
they apparently contend was not required. 

How, the closing of the contract was to be 
on March 2. Prior to the closing there is a memorandum 
written by Crocker in which he says that the financial 
situation of that company is desperate, that they have 
got just enough money to meet their payroll until the 
time of closing. And he said, in order to provide them 
with working funds in February, Plessey agreed to purcha 
the Villa, which was an asset of their business, where 
Mr. Kovar was living at the time when he was down there 
managing the Lusiness. And they purchased thse for, I 
think it was, $85,0QC, less a mortgage, and that gave 
them just enough cash to get through February. So they 
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1 ' 2 

knew to the penny how desperate our financial situation 


3 

was. 


■ 4 

Another one of the provisions of the contract 


R 5 

was that on closing Plessey would put into the business 


6 

$600,000 of fresh capital, so they could pay off the 


B 7 

various debts, get current with their suppliers, and so 


i 8 

that they would have sufficient working capital to run 


9 

the business and meet their payroll. It provided that 


■ 10 

Plessey agrees to put in at least 600,000. But there 


8 n 

was no obligation to put in any more. 


12 

Bear in mind the dates. There are minutes 


■ 13 

with reference to the English Plessey Board of Directors 


9 14 

meeting on February 27 in which they say it now appears 


15 

that rather than 600,000 to get the business afloat. 


■ 16 

it is going to take 800,000. And notwithstanding that, 


1 17 

they say that the prospects for this business are even 


18 

better than initially envisioned. 


m 19 

So now we come to the closing on March 2. 


1 20 

At that closing Mr. Albert, who is the financial man 


21 

for Plessey — and the closing is no more than a closing 


■ 22 

on a house sale? it is where you exchange the papers and 


i 23 

wrap the whole thing up according to the provisions of 


24 

the contract — "The contract had been approved by our 


" 25 

Board and had been approved by our shareholders." 
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And the contract which was approved provided that we had 
until June, and only commencing with June to average 
profits of $15,000. 

At that closing after the paperwork was out 
of the way, Albert demands two changes, two amendments 
in the agreement. He said, "One, based on information 
I am now learning for the first time at the closing — 
this is what he said — it appears that it will take 
800,000, rather than 000,000 to get this business afloat, 
notwithstanding the report that was made to the Plessey 
Board made on February 27, that they knew it was 800,000 
— and that the prospects were better than envisioned. 

And he said, " We want to charge you —" he didn't 
say, "I want to," he said, "We are going to charge you 
the cost of the additional $200,000." There was wrangling 
over that, and Kovar said he didn't think he had authority 
to agree to that, because that represented a change in 
the agreement that had been approved. But, nevertheless, 
it was finally agreed that we would be charged with the 
cost of that additional money, which they charged us at 
ten percent. So that is $20,COO. That was going to 
count against our profits, and that is one of the 
reasons he was balking at that change. 

Then they said they wanted another amendment at 
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the last second, and that was that they wanted to shorten 
the period we had to make our profit goals of $15,000 
and, from commencing in June, to commence in Kay. I 
think the evidence will show that they knew at that 
time that change in the agreement that it was unlikely, 
especially with the construction that they now place on 
it, they take the position that that language means we 
had at least $15,000, and I think the evidence will 
show that if that construction were given to the 
contract, we couldn't reasonably be expected to make 
the $15,000 in May starting with this infusion of 
capital in March, by their own records. 

Of course, we will contend that that was clone 
in order to facilitate management takeover of the 
business by Plessey. 

Now, as to those two amendments, it is our 
position that they had a gun to our head, that they wore 
extracted by duress of the situation, that they knew 
that if we didn't agree, and they said, "Either you agree 
or we will walk away; vc are not going to close," that 
at that point all we would have left is a lawsuit, which 
was not a very viable alternative, and that, therefore, 
wo really had no alternative bat to agree to these 
two further amendments, notwithstanding Kovar's lack of 
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authority, notwithstanding that they weren't giving us 

anything further for them. But under the duress of 

the situation, we had to knuckle and agree to these, 

and they knew it, because they knew that our last penny 

was used up as of March 2. So they got the amendments. 

% 

Now, it is our position in this case, and it 
will be our contention, that notwithstanding the 
provisions in the contract, Plessey never really intended 
that ISL management or Kovar would be left in management 
to run this business. They intended to run it from the 
beginning. They intended to run it consistent with the 
12G9 matrix plan and to integrate this facility into that 
plan, notwithstanding the fact that the contract said 
we would be left in management and given a maximum 
opportunity to maximize profits during this measuring 
year. 

Now, if Kovar had been malleable and bendable 
and less of a stand-up person and had followed their 
demands and directions, that was one thing, they probably 
would have left him in. But i^hcn he turned out to be, 
as later reported, a stubborn man and was not going along 
with these changes that they './anted to make in the 
facility, because he argued that there were depressed 
profits short term end, "I have an obligation to maxi: ire 
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opportunities." They had to get rid of Kovar, and they 
did. 

Well, the closing is March 2. We get the 
fresh money. We lose money in March, and on our accounting 
basis, I think it is about $20,000. It was anticipated 
that we would lose. We lost money in April. And on 
our accounting basis I think it was about $10,000. 

I am going to jump ahead just a minute. 

We make money in May; the break-even was $135,000. That 
is what they envisioned. We had sales of $114,000, 
and we show a profit of $7,000, right on target with 
what they are projecting. 

That brings us to the May 10 confrontation 
meeting. There had been a string joint computer conference 
held in Atlanta, and Crocker, who was head of the memory 
group in England, and Clarke, who was head of memory in 
the United States for Plessey, and Kovar were at that 
meeting. After that meeting they came back to Barbados 
to take a look at the facility. The Plessey people 
had been parading all through the plant all through the 
negotiations of the contract,right down to the closing. 

They knew it in and out. They get to Barbados. 

And maybe these discussions were during their plane 
ride down, and culminated down there. But the net 
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of it is Clark says — now, remember we in management 
weren't given the maximum opportunity to maximize profits — 
he says to Kovar, "We have hired a man, Parr, who is 
going to be our marketing manager, and we want Parr to have 
complete authority and control over pricing of our 
products; we want complete control over production at 
Barbados; we want to establish a new facility in the 
Boston area for design, prototype, testing, and all 
sales and marketing functions will be conducted out of 
there." 

Kovar balks. Kovar says, "Look, I am not 
necessarily quarreling with whether or not some of these 
things might not be good for Plessey long-range, but, 
necessarily,they are going to depress profits short-term, 
and I have an obligation and I have a right under this 
contract to maximize profits during the measuring year. 

So if you want those things done — which really 
represented an implementation of their 1969 matrix plan — 
if you want those things done, pay us the balance of the 
contract, one million two, it is your business to run 
as you sec fit, and make whatever changes you want to 
make, but I can't agree to divest myself of pricing 
responsibility; I mean, that is critical to whether or 
not we earn the maximum pay-out here; I can't give that 
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up to Parr. Then what you want to do with the production 
layout, that may make sense, but, obviously, during the 
time that that is being done, there is going to be 
disruption and it is going to affect our labor efficiency." 
And he said, "Just the very fact of establishing a 
facility in Boston with the change, the shifting of 
personnel and communications breakdown and everything 
else that would be incidental to a major change at that 
time, is going to affect short-term profitability. So 
I can't agree to it. 

And after that, I think the evidence will 
show, they said, "We are going to report back to Mr. 
Sinsheimer," who is head of United States Plessey, 

"and we will let you know." 

Things turned cold after that so far as any 
relationship with Kovar and Clark and Crocker. So what 
happened? At this point I think it's pretty clear from 
the proof that they knew that Kovar was not going to 
go along v/ith their plans. He was, indeed, a stubborn 
man, as he had to be, because he was protecting the 
interests of ISL shareholders. And they would have to 
get rid of Kovar. 

Fortunately, we have got documents here which 
record and memorialize what these people did. 
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On the heels of that meeting they go back 
to England and they sit down and they make plans for the 
removal of Kovar and for the implementation of the 
very things that they demanded that he do in the meeting 
in May in Barbados, and they agree that Kovar is to be 
removed as soon as possible, as early in June as possible, 
this before even May results are in, that they are going 
to send a production team down to Barbados, that they 
are going to action plans for finalizing this new 
facility in marketing and so forth in Boston, and that 
marketing responsibility will be transferred to Parr, 
as they demanded of Kovar and he balked. 


/ 
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Kovar is not a completely insensitive person 
and he's get a pretty good cooling about this tire that 
his days are numbered and he cones back to the States, the 
Unit''-] Stater, an! he sects v/ith cur nvesters an' shc.ro- 
ho] ' re and informs then that he thinks that this is a 
j - lily, but we don't have to speculate on that or.- 
because he's back on June 9th and ho goes to New y 0 > k 
on Jem 11th ane no is handed a letter by Ur, Clar' e, 
which van written by Sinsheirer, in v/hich Sinrhoir.cr 
that Plessoy, pursuant tc the I.arch 2n ] cr. cn knent, i«? 
assuring full management respona bility of the corpanv 
forwh..ith £ no tnat you have failed to r°ct the or. .f t 
goals st pula tod in that amendment. 

No*./, we don't agree v/ th that. v:o contend 
that v/e have the benefit of Juno 2nd, also. 

Kovar said, ••hat does this mean for i ? 

Ihoy said, you're through; yen ' re fir- d. 

Ke said, do you want no to hole i. n a transit? on? 

No, your services arc not required. Cl'rn o t 
your desk and that's it. 

T ..v v 11 pay you rim ronth'*' pay. you can rtev 
ct the hous' or the villa for that period of t me, but 


your service: are th**o -ch. 


i-.o - ’, all r gl;l, ro •*■■ hold a ;*■< ? t 
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lawyers, with our shareholders, with out directors, what 


3 

to do. It being our position that Plessey is in there 


4 

wrongfully, prematurely and pursuant to an invalid amend¬ 


5 

ment, but they are in there. I mean, they have sent a whole 


6 

tea... down there. Wo can't get policemen to throw them off 


7 

the premises, I don't think, so the question is how to deal 


b2 8 

with that type of situation. 


9 

It is decided to write a letter to Mr. Sinsheimcr 


10 

and rather than being bellicose and warlike and pounding 


11 

the drums, Carlen, who is going to testify as president of 


12 

Ryerson Steel, which is a big company in Chicago, and he 


13 

was one of our directors and he wrote a letter to Sins- 


14 

heimer and it was decided to take the soft approach, one 


15 

executive to another. 


16 

We protested the take-over, but we said we 


17 

now will look to Plessey as trustee for our rights under 


18 

this contract and that we look to Plessey to maximize 


19 

profits during the balance of the measuring year, which 


20 

had then ten months to run, approximately, a little less. 


21 

Sinsheimcr writes back and he said, wo reject 


22 

the notion that we are trustee. 


23 

Also, Carlen asked for a face to face meeting 


24 

and he asked for financial data so that they could follow 


25 

the progress of the business. 
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1 2 

Sinsheimer writes back and he says, we cate¬ 


■ 3 

gorically reject the notion that we are trustee or that 


1 

4 

we have any obligation to maximize profits and, further. 


1 5 

it is not our company policy to hand out financials so 


■ 6 

you will get no financials. 


" 7 

mm 

Notwithstanding that response by Sinsheimer, 


I 8 

Carlen again, trying to work something out, asked for 


9 

a face to face meeting. He was rebuffed once, finally 


10 

mm 

he gets Sinsheimer to agree to sit down. 


I 11 

9o, Carlen goes down with our attorney Shapiro 


■ 12 

and Shapiro is going to testify too. Carlen is going to 


13 

■ 

testify and Shapiro is going to testify. 


1 14 

Again Carlen protests the take-over of management 


■ 15 

by Plcssy, but we are now dealing with an accomplished 


16 

■ 

fact and how best to deal with it. 


1 17 

And he said, you know, we need the financial 


■ 18 

data so we can follow the progress of the company. And 


19 

■ 

Sinsheimer says, we are not going to give you any financial 


I 20 

information, but, look, what are you worrying about? We're 


1 

going to easily make your profit goals. We are projecting 


22 

■ 

sales and profits which will easily return the 360,000 


■ bS 23 

required earning for the maximum payout of 1,260,000. 


■ 24 

What is ho tolling U3? lie is telling us that 


25 

■ 

at most, notwithstanding our objection to tho prenaturo 


1 
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take-over and breach of the contract, that at most it is 
a technical breach because all you are entitled to under 
this contract is the maximum payout anyway and we are 
going to pay it to you so relax. 

He didn't say that just once. He said it two 
or three times and even after checking with some of their 
financial people. 

Again Carlen pressed for the financial data. 

He said, you know, that's fine, but we'd still like to 
see the figures. 

Sinsheimer said, no, you're not going to get them. 

All right. So that face to face meeting took 
us some time to set it up, it took place in July. So, 
we have now got the Plessy team in there and they are 
running the business and Kovar is out and they have refused 
to give us any financial data, but they say, don't worry, 
you're going to make it, and they now proceed to implement 
completely the plans that were laid out in this 1969 
matrix plan. 

Rather than keep the business intact and run 
it for the measuring year and try to maximize profits, 

I don't think there is any question but the evidence is 
going t o disclose that they operated and ran that business 
^ were their own and made whatever changes they 
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wanted to make in the business without regard to the 
adverse effect on short term profitability. They employed 
personnel, who we will contend were incompetent. Their 
marketing man Parr is fired, well, effective the day after 
the measuring year, but actually as early as February. 

The measuring year ended in March of *71, as early as 
February they had already hired his replacement and taken 
away all authority from him. 

They terminated our import-export agent without 
obtaining the necessary licenses with the result that they 
were unable to ship raw materials to Barbados for a period 
of almost s^x weeks, which, you know, dropped production 
tc a halt. if we didn't have the raw material for these 

memory components, we couldn't get the production out the 
other door. 

It was understood that all the negotiations 
and indeed during the initial period that Kovar was in 
management that they would provide us with whatever testing 
equipment we needed and, yet, the evidence will show that 
despite repeated pleas from their local man for more test 
equipment, so they could get these cores past test and 
meet the customer quality requirements, that that test 
equipment doesn't arrive on the scene until November or 
December with only a few months remaining in the measuring 
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year. 

We have this sales rep force, but then on top 
of that, if you will, was a man by the name of Tucker, who 
was head of all the sales reps for the United States, and 
Tucker is going to appear here and testify and he is going 
to testify that one of the contentions that is going to 
be made by the defense is, well, we tried, we made some gooc 
faith mistakes. The industry was in a down period. You 
couldn't sell anything anyway because of this recession. 

Tucker is going to testify that indeed there 
was a downturn in the economy; that ISL was in a unique 
position because it was the only supplier or it was one 
of two outside suppliers for these key accounts and that 
the potential business was there and that he lost potential 
orders because either, one, he couldn't even get a request 
for quotation by the customer actioned or acted on by 
Parr; weeks would go by. 

He'd make a request for a quotation to this 
customer, which was the necessary first step to get the 
business, and six, seven, eight weeks would go by with no 
reply from Parr. 

I think the evidence will show that th r, y were 
in a state of absolute confusion and chaos down in Barbados 
and nobody knew what anybody was doing and that their 
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pricing formula was completely foulded up. 

When he did, and as proof of that pudding. Tucker 
will testify that when he did get quotations, they weren't 
competitive; that they had feedback from the industry, 
they had feedback from the customers, to simplify this 
we will convert it to bits, which are these little donut 
cores that are strung together, that the industry was 
quoting at six-tenths of a cent a bit whereas Parr was 
feeding him price quotations at nine-tenths of a cent a 
bit. No way they would get the business quoting those 
kind of prices, but Parr wouldn't believe it. 

All right. Tucker will also testify that orders 
were lost because of delays in delivery, because of quality. 
It is our position that once Plessey assumed management, 
and we contend wrongfully, it did indeed have an obligation 
to maximize profits, run that business in a proper manner 
and not to take action which would depress profits short 
term. 

Just another instance of the complete —— 

THE COURT: You have had about 55 minutes. 

MR. McCO.R.LLL: I am right at the end, your Honor. 

THE COURT: Right. 

MR. McCOIHTELL: Another instance of the complete 
chaos that was going on, midstream in the measuring year 
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they transfer responsibility and authority for operating 
this ISL facility, Barbados and Boston, from Clarke in 
the United States to Crocker in the United Kingdom or 
England. 

Another thing they did was besides building these 
kind of things (indicating), we made cable harnesses and 
that was potentially a very profitable business and under 
the contract that was to be part of the business from which 
profits were to be generated, but after they took over 
management they discontinued that and they lost potential 
cable harness business and we claim that that is a breach. 

So, that brings us to the end of the story. 

After the end of the measuring year Sinsheimcr advises us 
that there will be no payout because, rather than turning 
aprofit, this business lost money and I think the figures 
on our accounting basis for the measuring year will show 
that they lost somewhere in the neighborhood of $600,000. 

He said, according to the Price, Waterhouse audit, 
the business lost money and we are not going to pay you 
anything. He didn't oven enclose the audit, ju3t the letter 

They got our business. They got our customers 
and we get a letter saying, that's it, boys, thord'll be 
no further payout. 

All right, just to summarize, it is our position 
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2 

here that Plessey never intended to honor or abide by 


3 

the management provisions in this contract or give Kovar 


4 

the opportunity to earn these profits under the contract. 


5 

And, too, that they extracted the March 2nd 


6 

amendment shortening the period of time that we had in 


7 

order to facilitate a management take-over. 


8 

And, three, that when he would not go along with 


9 

what they wanted done, notwithstanding whether the business 


10 

earned profits or not, th^y made a decision to get rid 


11 

of Kovar and take over this management. 


12 

And, four, that their take-over was in breach of 


13 

the contract provisions. 


14 

And, five, notwithstanding the contract provision; 


15 

to maximize profits during the measuring year, they operated 


16 

the business to suit their own ends without regard to 


17 

profit maximization or what they were doing might bo de¬ 


18 

pressing profits short term. 


19 

We are going to offer evidence that our sales 


20 

forecasts and projections were realistic and that the profit 

r. 

21 

could have been earned on those sale3, two million four. 


22 

profits of 360,000 could have been earned and we are going 


23 

to ask you for the full contract price. 


24 

I thank you very much. I didn't mean to run that 


25 

long, but there are a lot of facts and I think that hiving 
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told you the story it may make it easier to follow when 
you hear it from the stand and that will be the evidence. 

THE COURT: We will take a five-minute recess 
and then v/e will hear the defendant's opening. 

(Recess.) 

(In open court; jury present.) 

THE COURT: You may proceed, Mr. Maloney. 

MR. MALONEY: Your Honor, good morning, ladies 
and gentlemen: 

I guess you may have gathered that we feel that 
by the time you have heard all the evidence you will feel 
the facts are quite different from the way Mr. McConnell 
described them or v/e wouldn't all be here today. 

I would like to tell you a little more about 
the business of ISL that Mr. McConnell didn't tell you 
about. 

They had been in operation for three years by 
the time our client, Ples3ey, decided to buy the business. 

The first year they had lost about $500,000. 

The second year they had lost about $700,000 
by selling products having a value of $000,000. Co, they 
had had no success in those first tv/o years. 

And, as Mr. McConnell says, by the time they 
came to us they could not get their shareholders to invest 
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2 

anymore money in the company. They apparently had no 


3 

confidence in the ability of the present management to 


4 

use additional funds of theirs to make a profit. They 


5 

apparently couldn't borrow money from the banks because 


6 

if this was such a valuable business they would have done 


7 

that or the other reason is they may have attempted to borrc 


8 

the money, but they had no assets. There was no value left 


9 

in the business on which the banks could rely to receive 


10 

payment . 


11 

Now, what did they tell us when they came to us? 


12 

They said, notwithstanding all of this money we lost in 


13 

the first two years, now we are in our third year and it's 


14 

coming to an end, this is in December of 1969, we are only 


15 

going to lose $200,000 this year. Last year we lost 


16 

$700,000, in 1968, but we have increased our sales and 


17 

this year we are only going to lose $200,000. 


18 

In 1970, if we could only get some cash to invest 


19 

in this business so we could pay for our employees' salaries 


20 

and if wo could pay for materials, we have got commitments 


21 

from our customers for over two and a half million dollars 


22 

of orders that wo are going to ship. 


23 




Mind you, in 1968 th<->y had only sold $800,000 


2-1 

worth of orders and in 1969 only a million, but they told 


25 




us, we have orders, these customers have told our sales 
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representatives that this is going to be a good year and 
we are going to give you orders for two and a half million 
dollars worth of products, but we need money in the company 

Now, they claim we had a matrix plan and we did. 
You will see the plan. It will be introduced in evidence. 
It will be an exhibit and you can mad it. * 

It is something that every business does when 
it decides to go into producing a new product in a new 
area. Someone has to sit down and plan how it should be 
done. 

When the opportunity to purchase ISL came along, 
it appeared that that would be one way of carrying out 
theplan and, of course, it would be faster. If ISL had 
reached the point where it had established good relation¬ 
ships with a number of customers and it really had orders 
to sell two and a half million dollars worth of products, 
then the Plessey Company, which was not selling these 
computer parts in the United States, could become a com¬ 
peting company much faster than if they had to start by 
building their own factory somewhere and training new em¬ 
ployees . 

But, of course, it all depended on whether or not 
those orders were there. 

Now, Mr. McConnell asks you to believe that we 
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2 

had the plan about how to do this but that when we negotiate 

c 

3 

with Mr. Kovar and his associates, they wanted to run the 


4 

business of ISL differently from the plan so that the men 


5 

at the Plessey Company said, uh huh, we'11 sit down and 


6 

make a written agreement with Mr. Kovar and we'll go along 


7 

with him and tell him we'll run the business his way. 


8 

but we don't really intend to do that. We'll throv; Kovar 


9 

out as soon as possible and we'll do it our way. 


10 

I say to you that the evidence will not support 


11 

that claim. I say to you that is not even common sense 


12 

based upon what Mr. McConnell himself has told you. 


13 

Why did we have to go through such a circuitous 


14 

way of deceiving Mr. Kovar? Mr. McConnell, himself, admits 


15 

this business was going to close its doors within a matter 


16 

of days unless we put money into it. 


17 

Now, all of you have some experience with negotia¬ 


18 

tion. Plessey is a largo company. It has a lot of money. 


19 

Mr. Kovar is going to have to close in a few days, why 


20 

don't wo just tell him, this is it, Mr. Kovar, you agreed 


21 

to these terms, but we will not buy your comorny. 


22 

As you hear the v.’itnesscs testify, try to answer 


23 

that question in your mind. What possible reason would we 


24 

have for deceiving him? We weren't under pressure. We 


25 

didn't have to buy the cc—'■‘•’ny in January, February or 


i 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
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March. We could have just sat back andvaited. We could 
have waited until he closed his doors and then he would 
have been even more desperate and probably would have sold 
the business for less, but we didn't do that. i think 
when you hear the witnesses testify you will see that we 
treated them like gentlemen. We didn't use coercion on them. 

We signed the contract on February 4, 1970. That 
contract did not obligate us to put any money into Mr. 
Kovar's business until March when we had the closing, but 
we gave him $80,000 so that he could keep paying his em¬ 
ployees and he could keep the factory open. 

Now, why, if we wanted these different things 
in the agreement that they say were in the back of our mind, 
why didn't we do it at that point when Alan said, I'm 
going to have to close the factory without $80,000. We 
could have said, well, you do this or we don't give you 
the 80,000, but we didn't do it, even though the contract 
did not obligate us to give him the money, we gave him 
the $80,000 so he could stay open for an additional month. 

Now, we did send people down to look at the 
factory. Mr. McConnell would have you believe that the 
tv/o men, one was an accountant and one was a man familiar 
with production techniques and so on from Plcssey's corrpany 

in England, they vent dov/n there and they spent three or 
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four days. 

Mr. McConnell and his client would have you 
believe that in that brief period of time that we would 
be able to so sufficiently investigate this business that 
we could make a thorough judgment of whether or not what 
Mr. Kovar had told us was accurate. 

I think the evidence will show that what the 
accountant was given was a financial statement that showed 
that at the end of November, 1969, that is 11 months of 
the year, the business was only losing $169,000 and the 
accountant discussed with Mr. Kovar and Mr. Kovars 
accountant, Mr. Hourihan, how much money do you think you 
are going to lose in December, 1969, and January and 
February until we can take over the business? 

These gentlemen and our witnesses will testify 
they estimated they would lose no more than $20,000 a month. 

Now, why was this important? It is important 
because no matter how many orders Mr. Kovar told us he had, 
in order for us to make a decision of whether or not we 
should buy the business, we had to decide how much money 
it would take us to run the business. Nov, if Mr. Kovar 
tells us for the year 1969 he is going to lose $200,000, 
we already know that they have no cash left. 

\ou will also hear some testimony about the net 
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worth of the business. I will leave that to the account¬ 
ants to explain that to you in its technical meaning, but 
if a company has a zero net worth or if its net worth is 
a negative number, a minus number, that means if you took 
<*11 its assets and sold them you would not get enough money 
to pay all of its liabilities. 

There was no disagreement between Mr. Kovar and 
his associates and tetween our client that this business 
would have a zero net worth by the time we took it over. 
That was based on the business losing $200,000 for 1969. 

Our witnesses will testify that at the time when we signed 
the contract on February 4th that was the information we 
had. 

Again, based on their representations that the 
business had reached the turning point, maybe it wouldn't 
begin to be profitable in January and February, but they 
told us it would not lose more than $20,000 a month. 

There was a provision in the agreement, and I don't think 

pm », 

they are going to claim that they were coerced, in which 
they represented that the losses in January and February^ ^ 
and any other months before we closed would not exceed 
$20,000 a month. That is the basis on which we signed 
the contract. 

Now, the principal issue in this lawsuit with 
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respect to whether or not Plessey breached the contract 
revolves around this language in the contract as to who 
would manage the business. Now, at first our client did 
not want to let Mr. Kovar continue to manage the business. 
Mr. Kovar has been a practicing attorney all of his life. 
His only business experience was the year or two where he 
tried to run this company in Barbados. 

We felt that the people from Plessey could run 
the business better than Mr. Kovar would be able to do, 
but he continued to negotiate and he continued to say that 
ho thought he had the experience and he thought he had 
brought the company to the point where he could do it. 

All right, now again I say,they claim we coerced 
them. They are the ones who were running out of money. 

If we had a fraudulent scheme, if we wanted to run the 
business in our own way, what possible motive, wrong motive 
did we have for finally agreeing to let Mr. Kovar run the 
business? If we really didn't want him to run the business, 
wo didn't have to agree to it on February 4th and then go 
all through the machinations and schemes that Mr. McConnell 
has suggested, we could have just held out until ho closed 
the plant a couple of weeks later and renewed the offer. 

Now, there will bo much testimony about who 

busin ^- thnt I,rovir,ion concerning the management of the 
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Mr. McConnell suggested in his opening statement 
that our lawyers drafted this language. V.’e thin/: after 
you have heard all of the witnesses you will find that it 
was not our lawyers, but Mr. Kovar's lawyers who had 
drafted that language and asked us to put it in the 


contract. 


You will also hear a lot of testimony concerning 
what the language was supposed to mean. The parties 
agree here that the language is ambiguous, which means 
it could have more than one meaning. So the witnesses 
on the stand participated in the negotiations, vmo 
participated in the transaction will say, "I thought 
the agreement was this, and what the case boils down to 
is that when we agreed to the provision on Fckruaiy 
our agreement was that Mr. Kovar would have three months, 
really, four months, because we were closing on March -nd. 
But Mr. McConnell mentioned the measure year, that it 
went from April 1, 1070, to March 31, 1071. That is 
the twelve-month period that the parties agreed would 
determine the amount of profits under the agreement. 

And then you would take the amount of profits ana you 
would multiply it by $3.50. If the profits were vlO,C j , 
they would get 035,000 for the business; if the profits 
were §100,000, they would g-t $350,000; i: the businc: 
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lost money, they would get nothing more. 

Now, why did they agree to a contract like 
that? We paid them $180,000 at the beginning, but the 
bulk of their money, as Mr. McConnell said, was 
$1,400,000. Why did they agree that that v/ould all be 
contingent on profits? Because that was the only value 
of this business; it had no assets; no one could have 
taken the assets of this business and gone out and sold 
them and paid off all its debts and had any money left. 
You had to be able to run this business at a profit. 

Ke said that under the contract v:e agreed 


that we would give Mr. Kovar the first three months of 
the measuring year, by which time he had to show a pro.iw 
of $15,000. So that would be April, May, June. We 
arc closing the transaction on March 2nd, and we are 
putting the $600,000 in. That allows him to go out and 
pay for his materials and pay for whatever else he has 
to do. So he is really getting four months; he is getting 
March, April, May and whatever he does in those does 
not count against him, but by June if he does not get 
$15,000, we say we have a right to take over control 
of the business. That was what was supposed to be m 
the first contract. 

There was much talk about this, talk back 
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and forth on the telephone over this, and the parties 


3 

finally signed the agreement, and Mr. Kovar, who is an 


4 

attorney, signed the agreement. You may appreciate 


5 

some of the confusion that was involved here. It is not 


6 

just a straight forward disagreement about some clear 


7 

language. You will have to listen to the witnesses and 


8 

deciae what was the agreement, and did the lawyers 


9 

write it down the right way? Which of the meanings 


10 

that are suggested to you are the right ones? 


11 

So, the agreement is signed. Just about 


12 

the tine the agreement is signed, Mr. Kovar asks us for 


13 

the $80,000, and we, the people who allegedly are 


14 

having this fraudulent scheme in mind, we voluntarily 


15 

give him the $30,000. The month of February goes by 


16 

and we go down to the closing on March 2nd. 


17 

Now, Mr. McConnell has referred to the 


18 

provision in the Eoard of Directors meeting minutes of 


19 

our English company. The defendant in this case, Plessey, 


20 

Incorporated, is a company here with offices in New York 


21 

City. They are owned by a company in England. As we 


22 

were required to, we had to produce any written records 


23 

we had concerning this transaction. 


24 

7here is a provision in one of those minutes 


25 

that says on February 27 someone reported to the English 
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Board of Directors, a Mr. Frey, that rather than $600,000, 
it would take $800,000 to be invested in the business 
immediately. Now, Mr. McConnell is going to make much 
of that during the trial, because the people here in 
New York who are concerned with and negotiating this 
transaction, signing the contract, and attending the 
closing say that they didn't find out that the $200,000 
would be needed until they got to Barbados on March 2nd. 

No one claimed, not even Mr. McConnell, as far as I can 
judge from his opening statement, that we knew we would 
have to increase the $000,000 to $800,000 when we 
signed the contract. The contract says $600,000. 

Now, what happens v/hen the parties get to 
Barbados? Our accountant goes down there, the same 
accountant who had gone down there a few days before the 
contract was signed, and he goes with his lawyer. And 
at that time Mr. Hourihan, who is Mr. Kovar's accountant, 
who is the controller of 1SL in Barbados, he gives 
Mr. Albert a financial statement for 1969 which now just 
includes one more month in the statement that Mr. Albert 
had already been given before, and the loss in 1969 is 
now $400,000. Mr. Albert will come here and swear that 
it was not until March 2nd that he learned that the 

financial statement given to him before the contract was 
wrong. 
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Based on that statement and what Hourihan and 
Kovar had said to him, we entered into this agreement 
thinking the business would lose $200,000. When we 
come to the closing we learn they lost $400,000. 

Now, as I say, this business has no assets; 
it has a negative net worth. So there are no assets 
you can sell to make up that difference. Now, you can 
sell products, and if you sell them at a profit you can 
take the profits to make up the 200,000. But where is the 
money going to come from in the meantime to run the 
business? 


Now, our people, our accountant and our lawyer 
have decided that the only way the business could keep 
running if we increased the money from $600,000 to $800,000. 
You will remember that I also told you that the agreement 
contained a representation by the plaintiff that they 
would not lose more than $20,000 a month in January and 
February. Mr. Albert and Mr. Dubin, who is their lawyer, 
arriving in Barbados, they were told that for the months 
of January and February the business lost $74,000. 

Well, that is almost twice the amount, in the cor.tract. 


On that basis Albert and Dubin said to Kovar 
and his attorney — Mr. Kovar, in addition to being an 
attorney, himself was represent .d, was represented by 
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» 2 

partners in a large law firm in Chicago, so he had 


3 

adequate legal representation, as well as Plessey, our 


4 

accountant and our lawyer said to Mr. Kovar and his 


5 

lav/yer, "We are not going to continue with this transaction. 


6 

You misled us about how much money would be needed here; 


7 

you misled us about how much money would be lost for 


8 

January and February. We don't think that we have any 


9 

legal obligation to go through with this contract." 


10 

So, the parties negotiated back and forth. 


11 

and they reach an agreement that we would go through 


12 

with the deal if Mr. Kovar and the plaintiff agree to 


13 

two changes in the contract. 


14 

Now, when Mr. Albert found out about this 


15 

financial information, he called up Mr. Sinsheimer in 


16 

New York. Mr. Sinsheimer had not gone down co the 


17 

closing. He is the gentleman who is the chief man in 


18 

charge of this operation, this negotiation, this contract. 


19 

So Mr. Albert had to clear everything with Mr. Sinsheimer. 


20 

Mr. Sinsheimer blew his stack when he hoard of this. 


21 

He wanted to call the deal off completely; ho felt he 


22 

had been misled by Mr. Mourihan and the financial 


23 

information that had been given, but after ).'■ had cal;...I 


24 

down, wo agreed to two things. Wo said, "We will put 


25 

the additional $200,000 in, but on that money you will 
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have to pay us interest." Now, on the $600,000 we wore 
not charging them interest. We were putting our own 
money in there and we would pay whatever interest had 
to be paid on that loan, and we would not subtract it 
from their profits during the measuring year. But when 
we found we had to put in an additional 200,000, we said, 
"We arc going to charge that interest against whatever 
profits the business makes during this twelve-month 
period." And, in addition, because we were very upset 
about the effect that our representatives felt that Mr. 
Kovar nad misled us, this gave us further reason to 
believe that we did not think that he was capable of 
running the business. So we said, "You have to shorten 
that management provision by one month. Instead of 
making $15,000 commencing in June, you now have to make 
the $15,000 commencing in May." 

Now, Mr. McConnell suggests in his opening 
statement that because our accountant had been down there 
for three or four days, that he had become an expert on 
how much profit the business could make, how many orders 
they really had, what was going to happen on a month by 
month basis. I suggest that the testimony will prove 
that that is not so. This was their business. They 
should have known how much profit they could make. And 
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they agreed to these amendments. 

Now, we will hear some testimony, I assume, 
during the trial, the plaintiff now claims that Mr. Kovar 
didn't have authority to sign the amendments. 

Now, listen carefully to the witnesses and 
you decide. Did anyone at the closing on March 2nd 
raise any question about Mr. Kovar's authority tc sign 
these amendments? He is an attorney; he is the president 
of the company; he was represented by a lawyer from a 
reputable law firm that was representing his company, 
i^id anybody raise any question about his authority at 
that time? Or is that something they have raised to 
create confusion in this lawsuit? 

They say we coerced them. They said they had 
a loan coming due. Well, in addition to the loan coning 
due, the worst coercion was the business would close if 
we didn't go through with the transaction. 3ut everybody 
knew that from the day of our first negotiations. Why 
did we have to v/ait until March 2nd to coerce* them? 

They will say it's because* the loan was coming due*, 
xhut loan was coming due for months; everybody know that 
loan had to bo paid. They signed the amendments. 

Mr. Kovar continued running the business 
and his lawyer went back to Chicago. We didn't take over 
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control of management from Mr. Kovar until June 9. If 
there was anything wrong with those amendments, between 
March 2nd and June 9th what were they doing? Did someone 
report to the Board of Directors of the plaintiff that 
Mr. Kovar had gone down there and changed the contract 
in Barbados without authority? Listen and see if you 
hear any testimony like that. 

Did anyone claim that there was anything wrong 
with the amendments all during those three months? I 
suggest you will hear that no one complained for three 
months. 

Then on June 9th, 1970, Mr. Kovar was able 
to make only a $6,000 profit by May, and under the 
contract our client felt that gave us a legal right to 
take over. 

Nov/, as Mr. McConnell says, we also wore 
dissatisfied with Mr. Kovar for other reasons. We didn't 
think he knew how to run a business. He would not agree 
with our suggestions on how to improve the business. 

But that is not the point here. The point you will have 
to decide is under the contract did we have a right to 
fire him or not? If we had a right to fire him under 
the contract, our reasons don't matter. At the sa- e 
time, if we didn't have a right to fire hi.:.i under the 
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contract, then we could not fire him. it didn’t matter 
whether we liked him nor what we thought of his ability. 
The contract governed the rights of the parties, not 
what Sinsheimcr thought of Kovar or the other people 
you arc going to hear about. That is the only question. 
Anc if you find that under the contract he had to make 
$15,000 profit by May and he didn’t, then I think you 
will conclude that we fired him properly. 

Now, strangely enough, although this amendment 
had taken on great importance in this lawsuit, you will 
hear testimony that the Board of Directors of the 
plaintiff claims they never heard of the amendment for 
three months, that the first they heard of it was when 
we sent in a letter in June charging Mr. Kovar, and then 
the directors got together and they called for Mr. Kovar 
and they called their lawyer who had been at the closing, 
and another lawyer, and they sat there and said, "What 
are we going to do?" 

Now, Mr. McConnell suggests we fired Mr. 
jxovar in violation of the contract. I suggest that if 
that is what they decided in June, they would have done 
something about it. They wouldn't just continue to go 

along with our conduct if it was in violation of the 
contract. 
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2 

Mr. McConnell suggests we sent a team of 


3 

people down to Barbados and there was nothing they could 

1 

4 

do. I think the words he used were, "What were we 

L 

5 

supposed to do? Call the police?" Well, I don't know 

L 

6 

about calling the police, but we do have courts in this 

■ 

7 

country. What Mr. Kovar and all of his lawyers could 


8 

have done was come to court, where we have a legal advice 


9 

known as an injunction, and if there is a contract and 


10 

somebody is violating the rights under the contract. 


11 

to come in and explain to the judge, and he decides 


12 

rigiit then and there on the spot whether you can do what 


13 

you did or not. 


14 

Now, why didn't they do that in June, 1970? 


15 

I tell you they didn't do it because they knew the 


16 

amendments were proper, that we had a right to it, that 


17 

Mr. Kovar had the right to sign it, and that they had 


18 

to live up to it, and that when we fired him in June, 


19 

they knew again that that was proper under the contract. 


20 

and that they would have no business in coming to court. 


21 

Now, you have hoard a lot about coercion 


22 

in February and March. There was no coercion by June. 


23 

What could wo have done to them it they came to court 


24 

and challenged our action and told the judge it was wron .? 


25 

We already paid then the $180,000. Wo had paid off t! 3 
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$200,000 loan they had coming due, where someone else 


would have taken over the business; we already paid that 


off in March. And we put $600,000 in the business. 

There was nothing we could do to them; they could have 
come to the judge and said Mr. Kovar has a rigr.t to stay 
there for another month and ma):c profits and operate 
under the contract. They didn't do it, and I say the 
reason they didn't do it, as you will find after listening 
to the witnesses, is because they had no right to do it, 
that we acted properly, /.nd that is so much for their 
fraud claim and breach of contract claim by impro; er 
amendments and firing Mr. Kovar prematurely. 

I have lived with this case for a year. 

I believe in my clients. Mr. McConnell believes in his 
clients. Some of these issues may turn out against us. 

You may decide that Mr. McConnell is right on one of 
them; you may decide the amendment was wrong, or if the 
amendment was right, we acted too soon under the amendment. 
But then v/e have to go a step further. T ..hat doe3 that 
mean? That means that we did something wrong under 
the contract, but that does not entitle the plaintiff 
to any money, unless what we did wrong caused the 

business to lose money. 

Mow, the bunincr a lost $600,000 by the 
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end of those twelve months. This is the business that 
Mr. Kovar told us h- ! two and a half million dollars 
in orders and was going to make a $300,000 profit. You 
will have to listen to the witnesses who take the stand 
and make a judgment about whether any of the things that 
Mr. McConnell says they did could have resulted in a 

$900,000 swing like that. 

We don't concede that any of the things they 

are going to bring out were in violation of the contract 

They refer to the device on the table there, 
a cable harness, and they said we stopped doing cable 
harness business, and we did. Our witnesses eill 
testify that we stopped doing it because we didn't think 
it was a profitable business. The company had one 
contract on the books for cable harness. We told the 
sales representatives we don't want any more of this 
business when we have finished that contract. how, I 
suggest to you that you should listen very carefully to 
the plaintiff's witnesses and find out, do any of then 
say there was a big cable harness contract out there 
that they were going to got and would have made a big- 
profit on, except for the fact that we got cut of that 

business? 

The plant layout? They say \:c want to change 
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Lhe plant layout all around. Wc did that because we 
disagreed with Mr. Kovar, who is a lawyer, based on our. 
experienced people. You must remember, we were making 
the sane products in England and we had experienced, 
technical people whom we thought knew a little better 
how to do it than Mr. Kovar. I think the testimony 

r 

you will hear will show you it involved about $20,000, 
so it's not a question of money that would be spent for 
new work benches or anything like that. 

Mr. Kovar said it would disrupt production; 
we felt it would improve production. How much time it 
took? A couple of weeks. It would result in tr.e people 
working more proficiently and with more profit. 

They talked about opening a Boston facility. 
He seems to indicate that Mr. Kovar was against opening 
an office in the United States. v:cll, we are going to 
introduce in evidence letters from Mr. Kovar saying 
what a ^ood idea it was to have an office in the United 
States. 


Remember, now, this company is down in 
Barbados. You have a customer out in California or 
up in Boston. That is a long way to have to ship 
products back and forth, to have long distance telephone 
conversations. The idea of an office in the United at.-tes 
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is so you can have some engineer there, you can have 
some people familiar with sales there, and if a problem 
comes up with a customer, you get right out to them right 
away. And we did that. 

Now, I think the contract is probably silent 
about who should have paid for that office, but the 
testimony you will here is that we spent $200,000 on that 
office and we did not charge it to the plaintiff. That 
is $200,000 in addition to the $600,000 we lost. We 
didn't even charge them for opening the new office, 
which should have helped tuis business. V.e aiun'e. file 
any of their employees. The only man who was fired was 
Mr. Kovar, because we didn't think a lawyer could run a 
technical plant like that. We kept all the engineers 
ho had in Barbados, with a few exceptions; the Barbadian 
people who were working on the cores were not let go, 
nor the sales representatives . The sales representatives 
are the people who go out to different customers and 
sell the products. Vie kept all of them. All we said 
is, "Mr. Kovar, we think your pricing is whuckey; we 
think that is why you lose money; we w~nt somebody 
to look those prices over before they go out to see if 
you are making a profit. have you considered your costs?" 

Listen to the witnesses. If you deci*. e that 
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we didn't breach the contract in any way by requiring 
the amendments and by firing Mr. Kovar, then the only 
thing we could have done in violation of the contract 
is opening these offices and so on. If you find all of 
that is proper, then our client is entitled to a verdict 
in his favor. 

But assuming you find one or more of these 
things is wrong, that maybe we spent too much money, 
then you have to decide taking that $600,000 we lost, 
how much money could each of these items have involved? 
How much would it reduce that $600,000 loss, because 
before they ever get to profits, and multiplying those 
profits by $3.50, they have to explain n way that 
$600,000 loss. 

Now, they didn't have two and a half million 
dollars in orders on their books; they had around a 
million dollars in orders on their books. That is a 
substantial difference. Two and a half million is two 
and a half tines that amount. 

We are satisfied that the testimony you will 
hear is and that the orders they really did have we 
performed them, whatever they had on the books with a 
few exceptions. Wc night have lost $20,000 or $30,000, 
but nothing that could account for a $600,000 loss. 
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Listen to the improper expenses they say 
we incurred. I say you will find that those do not 
add up to fifty or sixty thousand dollars. 

Therefore, if you agree after hearing all the 
witnesses that we did not incur unnecessary expenses 
and if you agree that we performed all the contracts 
they really had, well, then, there is only one other 
way to wipe out that loss, then some witness is going 
to have to convince you that there were additional 
contracts that could have been obtained after Mr. Kovar 
v:as fired. V.e say we performed all the contracts Mr. 
hovar had. But he says, "There are additional contracts 
the next ten months that you should have obtained and 
you didn't, because Parr gave a higher price, or something 
else went wrong." Now, listen to the witnesses. Were 
there any such contracts? V.’o are satisfied you will 
find after listening to all of their witnesses, they 
cannot cite any contracts that could possibly involve 
enough profit to wipe out that $G00,000 loss. 

Thank you for your patience and your attention, 
ladies and gentlemen. 


THE COURT : Ladies and gentlemen, we will 

recess for lunch now and meet again at two o'clock. 

In the meantime, remember my admonicion: Don't talk to 
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anyone about this case at all. 

I will see you back at two o'clock. 
[Luncheon recess taken.] 
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eohl Kovar-dircct 

AFTERNOON SESSION 

2 P.M. 

(In open court; jury present.) 

THE COURT: Good afternoon, ladies and gentlemen. 
You recall we have now heard the opening statement 
from both sides so we will now proceed to hear the evidence 
and you may proceed, Mr. McConnell. 

MR. McCONNELL: Thank you, your Honor. I call 
as my first witness Mr. Kovar. 

ALLAN KOVAR, called as a witness, hi.ving been 
duly sworn, testified as follows: 

THE COURT: You may proceed. 

DIRECT EXAMINATION 
BY MR. MCCONNELL: 

Q Would you state your full name, please? 

A Edward Allan Kovar. I go by my middle n'mc. 

Q Where do you live? 

A In Wayne, Illinois, which is a suburb of Chicago. 
Q How old are you? 

A 46. 

Q What has been your education? 

A I have a Bachelor of Science degree in industrial 
psychology from Northwestern University and I have a Juris 
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i ' 2 

Doctor degree from Northwestern University, School of Law. 


■ 3 

Q When did you graduate from Northwestern under¬ 


1 

4 

graduate and when did you graduate from law school? 


1 5 

A I was graduated from undergrad school in 1949 and 


1 6 

from law school in 1952. 


1 

7 

■ 

Q Then, did you go into the practice of law? 


1 8 

A Yes, I passed the bar in 1952 and entered active 


■ 9 

practice of law. 


■ 

10 

■ 

Q With what firm? 


1 

A The film of Seyferth, Shaw, Fairweather & 


■ 12 

Geraldson, a Chicago law firm. 


IV 

13 

■ 

Q How long did you remain with that firm? 


1 M 

A About 15 years. 


1 15 

Q At the time you left were you a partner? 


16 

■ 

A Yes. 


1 17 

Q Now, I take it y>u are familiar with a company 


■ 18 

called International Scientific Limited? 


M 

■ 

A Yes. 


I 20 

Q Tell us what you had to do with the founding 


1 21 

of that company? 


22 

■ 

A I was one of the three founders of the company. 


■ 23 

THE COURT: When was that, sir? 


1 24 

THE WITNESS: The corporation was actually formed 


25 

1 

in July of 1966 and in January or February of 1966 is when 


■ 
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the discussion initially took place concerning its forma¬ 
tion. 

THE COURTs This is when you left the practice 

of law? 

THE WITNESS: No, sir, I did not leave until 
the following year, 1967. 

THE COURT: You were still in the practice of law 
when you started these discussions? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. All right. 

(Continuing) Myself and two others were the 
original founders of the company, Victor Johnson, who 
was vice president and director of American Sugar Company, 
and Leon Van Bellingham, who was then a manager with NBC. 

I went down to Barbados in July of 1966 to 
actually have the corporation formed by a local attorney 
there in Barbados. 

Q When did the company become operational? 

A Well, it actual!y — depending upon how you define 

the term -- we hired a manager and a chief engineer in 1966- 

TIIE COURT: What part of the year? 

THE WITNESS: This would have been in July of 1966 
the formation of the corporation. 

Wo had negotiated with the Barbados Development 
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Board, which was a part of the Barbados Government, for 
a building to be built for us and that prior to its com¬ 
pletion — 

THE COURT: This is in Bridgetown? 

THE WITNESS: Yes, sir. The plant to be built 
was right at the airport. 

While it was being constructed we rented some 
small facilities in an industrial park in Bridgetown, which 
is the main city in the country, and started training people 
and got one or two small contracts with U.S. companies. 

Unfortunately, the building was not completed 
on schedule and it was not until February of 1968 that 
our building was ready and we were then really ready at 
that point to get into full production. 

Q Now, what was to be the business of International 
Scientific Limited or ISL? 

A The business was to be the designing and con¬ 
structing of core memory products and the assembly o 
electro-mechanical and electronic products such as cable 
harness assemblies, handle assemblies, printed circuit 
board, stuffing, so-called, in which various electronic 
components are attached to a printed circuit board. 

It was a combination of assembly plus the design 
capacity of core memory products. 
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THE COURT: Would you tell us in very simple 
words so that even if the jury can understand, I won't 
understand it, tell us what a core memoryproduct is, if 
you could? 

THE WITNESS: Yes, sir, A core itself is a very 
small metal donut, which is a magnet, and because a magnet 
reacts in either a plus or a negative fashion when activates 
by electronic impulse, it is used as a storage center 
for information for computers. 

It will respond either in the negative or positive 
fashion and, therefore, it can give a yes or no answer or 
a 1 or 2 answer by electric impulse, 

A core plane is a plane surface, it may be 
a printed circuit board, it may be something else, upon 
which cores are placed and wires weaved through the cores, 
anywhere from two to five wires going through each core. 

When those wires are activated by electronic impulse they 
will go through and either pull an answer from the core, 
a 1 or 2 or a yes or a no, or they put that information 
into the magnet. It is the basic memory of computer systems 
and was at that time the largest — by far the largest- 

type of memory that was produced for computers and for 
peripheral equipment. 

Peripheral equipment being the type of feed in 
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information to the computer or the type of equipment 
which would take information out in various forms. Some 
of those pieces of equipment would have a memory of their 
own and that memory might very well be and often was a 
core memory. 

Q And what is a core memory stack, as distinguished 
from a plank? 

A As the term "stack" indicates, it is a stack 
of up planes, just as a stack of pancakes. The planes 
are then each wired together so that there is, rather than 
just one level of cores, there may be two to eighteen or 
more levels of those levels, when wired together, are 
called stacks. 
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Q I show you what has been marked Plaintiff's 
Exhibit 102 and I ask you if you can tell the court and 
jury what that is. 

A This is a core memory stack. The boxlike structure 
consists of 13 planes which are wired together with a 
cover on both sides so that there are in fact 15 of these 
boards which are wired together here. Then to the completed 
stack is a cable harness assembly which had wired to it 
various planes in this stack and then the wires are all 
then attacked to connectors. The design of this is such 
that the unit can be plugged into the customer's product 
and it would constitute then the memory for that product. 

In some cases our design was strictly to customer design. 

He would say what he had to have, what size it would be 
and in other cases it was to our own design, but this basic¬ 
ally is the memory for a small computer or for a piece 
of peripheral equipment. 

MR. McCCCTNELL: I offer 102 in evidence, your 

Honor. 

MR. MALONEY: No objection, your Honor. 

THE COUNT: That will be received. 

(Plaintiff's Exhibit 102 received in evidence.) 

Q Now, hew are those cores strung together 
physically? can that be done by mechanical means? 
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A There is an automated process which IBM had 
in which two wires could be strung to a core, but most 
systems called for more than two wires and because the 
state of art was constantly changing, no one, including 
Hl-l, had figured out a way of automating the process com¬ 
pletely, so what is done is that a wire, which may be 
the size of a human hair, which is attached to an equally 
small diameter needle, is strung through cores which have 
been placed in a predetermined configuration and there is 
a stringing process of actually sewing the wire through 
the core. Basically it's done by feel rather than by sight. 
The cores that we were dealing with would be anywhere 
from 16 to 50 millimeter in outer diameter so that the 
inner diameter might be anywhere from 12 to 45 millimeter. 


Through that little space anywhere from up to 5 wires 
would be strung by this hand process, placing the needle 
through, pulling the wire. 

TICE COURT: This is done by hand, is it? 

THE WITNESS: Yes, sir. 


Q How did you happen to decide on going to Barbados 
to do this type of work? \ 

A Both Mr. Van Bellingham and myself were familiar 
v; *th the island from vacations, were impressed with the 


people and were aware that they had a substantial 
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unemployment problem which their government was trying 
to alleviate by creating incentives for industry to come 
to Barbados. It was our general plan to develop an assembl; 
operation in the electronics field utilizing training 
and utilizing the Barbardian citizens to do the work, it 
was our intent to develop a full operation rather than 
just an assembly shop in that what we wanted ultimately 
to do was to have all administrative, technical and pro¬ 
fessional help trained from the Barbadian work force 
as well as the production and maintenance force. For that 
reason the government and the development board were happy 
to work with us and that's the reason why they agreed to 
build the building for us. 

Q You say that building was completed in February 
Of 1968? 

A That's correct. 

Q When did you leave the practice and go to 
Barbados? 

A I left the practice in August of 1967 and took 
over the chief executive position of the company in about 
October of 1967. 

Q Approximately how many laborers did you have 
that were doing this stringing work? 

A Well, before wo moved to the new plant we had, 

180 


SOUTMfRN DISTRICT COUMT nrPORTtWS US COURTMOUSr 
*OLtV SQUARE. Nl * YORK N V. CO 7 4S90 




69 

r 9h4 Kovar-direct 

I think, only about 75, because we had very limited 
facilities. By the time — by the fall-winter of 1969 
v/e had somcwheie around 450 to 500 employees. 

0 What kind of a sales or marketing force did you 

have? 

A We had a sales force consisting of independent 
manufacturers' representatives who not only represented u: 
but who represented other companies as well in the elec¬ 
tronics field. 

THE COURT: Let's make that clear. Where wore 
these sales representatives, in the United States? 

THE WITNESS: Yes, sir. 

THE COURT: Those were in the United States, 
so they were ycur sales representatives for the products 
that you were making in Barbados? 


THE WITNESS: That’s correct. What v/e did was 
to employ sales representatives in San Francisco, Los 
Angeles, Phoenix, Dallis, Houston, in Chicago and Boston, 
m New Yor* and then we had another sales representative, 
Mr. Tucker, who we employed to cover all other areas and 
to supervise the other representatives. 


covered 


THE COURT: Where was Mr. Tucker 
Tin: WITNESS* He lived in Philad 
the contr:l and southeast coast c s 


located? 
clphia. He 
well as other 
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areas of the country which were not covered. The Chicago 
representative also covered Minneapolis. 

ALTER-I.iTE JURORs Could I ask a cruostion? 

MR. McCONNELLs Your Honor? 

tniE COURT: What is it? 

ALTERNATE JUROR? Were they all full time employees, 
the sales representatives? 

THE COURT: He said they worked for other concerns, 
so they were not full time; is that correct? 

THE WITNESS: That's correct. The salesmen were 
not employees of the company. They were independent repre¬ 
sentatives who represented several different companies, 
one of which was ours, and it was — 

AL a i-.Ia,..-»TE JUROR: ' I see now. 

THE WITNESS: It was one of my functions to travel 
around the states to make sure that they could spend as 
much time as I could get them to on our product, and this 
was one of Mr. Tucker's functions and we gave him an over¬ 
riding commission to act as a motivator as well. 

THE COURT: But he was not an employee? 

I 

THE WITNESS; He was not an employee. 

Q I toko it all of these sale: representatives, 
including Mr. Tucker, were on commissions; is that correct? 

A That?* 5 right. There was no salary. 
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Q Which is to say that they got a percentage 
of the sale price; is that it? 

A That's correct. 

Q Do you recall what the commission arrangements 

were? 

A I believe that — in most cases I think we 
granted a 5 per cent commission, which did not apply to 
the full price because the full price included transporta¬ 
tion costs and duty. it is my recollection that the 
commission was based upon the price of the product less 
those two add on items. . Tucker received an overriding 

commission of 3 per cent so that we paid a total commission 
of 8 per cent. 

Q Where did you get your raw materials with which 
to manufacture or fabricate these core planes and stacks? 

A Almost all of the material came from the United 
States. Our basic materials were the cores themselves, 
of course. 

THE COURT: What are they made up of? 

THE WITT7ESS: It's a ferrite compound which is 
an iron typo of compound and they are formed — they are 
donut shaped and they are formed by pressure, a snail rort 
of press. Depending upon what sort of electronic resoonse 
is necessary, the mixture ray very. Different manufacturers 
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had cores which would respond in different fashions, 
in different temperature requirements and this kind of 
thing. That was the basic material. In addition, of 
course, wire, copper wire, connectors, printed circuit 
boards themselves and quite often various other electronic 
components, semiconductors of various sorts which would 
be attached to the product. In addition there was a type 
of plane which was an open type of plane rather than the 
printed circuit board and it consisted of four plastic 
pieces which formed the outer rim. There was nothing in 
the center other than — the cores hang loose. It had 
some advantage in being open. It would not heat up as 
much in use and it had certain advantages in that fashion. 
That special plastic piece that formed the outside h^d 
to be specially designed and built and that was another 
of our materials. 

Q Are you familiar with two companies called 
STC anu the other Intersil? 

A Yes, sir. 

Q What was their connection with ISL? 

A Intersil was a Eahamian corporation which was 
formed to act — 

TOl' COURT: How do you spell Intersil? 

THE WITNESS: I-n-t-e-r-s-i-1. 
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A It was intended to be sort of a contraction 
of International Scientific Limited. That's what how 
we came across the name. It was formed to act as a pur¬ 
chasing agent for ISL ami with office in the’ States and 
would procure all of the materials that we needed or 
supplies in the United States and send them to us in Barbadc~ 
We — STC was Scientific Trading Corporation, and that was 
a New York corporation which was formed to act as the 
imr ort-export agent. The materials which were purchased 
in the U.S. for ISL by Intersil vrere then registered by 
STC with U.S. Customs andshipped to Barbados. When we 
completed products, we then sent them back, STC would 
register the completed product coming back through and 

i 

pay whatever duty was necessary. 

Q Would the duty be on the full sales value of 
the product or only the added on value? 

A On the added on value. Under custom law and 
regulation there was a provision providing that the duty 
would be the difference the U.S. material cost and the 
ultimate selling price. 

TIIE CC7JET: The value was created in Barbados, 
was it not? 

TUT. WITNESS: That is correct. Yes, sir. 

A In our case, tnat included all our overheads and 
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costs plus our profit. The thing that was deducted 

from our selling price was the value of the material which 

had been registered in customs before being sent down to us. 

Q Now, I believe Mr. Maloney mentioned in his 
opening statement that you hadsales of $250,000 in 1967 
and sales of $835,000 in 1968. Was that a mistake on 
Mr. Maloney's part? 

THE COURT: I am going to sustain the objection. 

If you want to ask him what the sales were, you can. 

MR. McCCNNELL: I think it was inadvertent. 

Q Do you recall what the sales were for those two 
years? 

A Yes. The sales for 1967 were approximately 
$125,000 and the sales for 1968 were approximately $417,000. 
The audited statement of the company showed about $250,000 
for 1967, but that was $250,000 eastern Caribbean currency 
and that — 

TIE COURT: EWI's? 

THE WITNESS: Also referred to as BWI's, British 
West Indies. 

A Their dollar was worth approximately 50 cents 
of the U.5. dollar, so it was approximately double of 
what the U.S. dollar volume would be. 

THE COURT: While you are on that do you know 
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what the sales volume was in 1969? 

THE WITNESS: It was approximately one million 
one. A little under one million one. 

IHE COURT: And *70? 

THE WITNESS: '70 would be «fter my termination 

period. 

THE COURT: You don't know? 

THE WITirSS: And — 

THE COURT: If you don't know — 

THE WITNESS: I don't know. 

THE COURT: All right. 

Q The sales in 1967 were 125, in 1968, 417 and 
one million one or a little less in 1969; is that, right? 

A That's correct. 

Q Did there come a point in time in this business 
where you ran into some cash flow problems or cash problems? 

THE COURT:Let's find out, I think perhaps before 
thlt, how did you capitalize this operation when you first 
started it out? You said there were three of you who 
organized this. How did you set that up? 

THE WITNESS: Yes, sir. The three of U3 contacted 
friends and through oursclvps and through our friends raised 
I think it v/as something on the order of a quarter of a 
million dollars which vc thcuoht would be sufficient. 
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Unfortunately primarily due to the delay in getting into— 

THE COURT: Was this through the sale of stock, 
is that what you did? 

THE WITNESS: It was done through the sale of 
stock and the issuance of debentures of corporate notes 
which had attached to them a paper called a warrant which 
allowed the debenture holder an option to buy stock with 
that money. In effect he could turn his debt, his note 
into stock at his option. The original money was raised 
primarily through the debenture, although there was some 
outright sale of the stock, namely to the three investors. 

THE COURT: The three founders? 

THE WITNESS: The three founders, yes. 

That 250,000 did not — was not sufficient, 
as I say, primarily, I think, because of the delay of 
getting into the plant and getting into production. So, 
in 1968 we raised approximately five or six hundred thousand 
dollars more. A goodly portion of this money was by the 
sale of stock, although there were some debentures that 
were sold. Then subsequently in 1969 there was another 
two to three hundred that sand raised, again mostly by stock 
sale, although there were a few debentures as well. All 
this ended up with about 28 shareholders, 8 to 10 
of whom wore emnloyees of the company and nil of whom were 
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either personal or business associates of one or the other 
of the founders. 

TIIE COURT: So, what would have been the figure, 
the total amount that you r aised in these three stages? 

THE V7TTNESS: It would have been betv/een $1,000,00 

$ 1 , 100 , 000 . 

Q But notwithstanding that initial capitalization 
or funding of the business and then the two furtner 
stock and debenture offers, did there come a time when 
you experienced a problem with not having enough cash to 
run this business? 

A Yes. Initially this occurred during 1968. VJhen 
I came down to Barbados and in the first few months of 
operations there, approximately 75 to 80 per cent of our 
business was done with customer material. The customer 
would supply us with the material and we merely assembled 
it according to his specification and design. By the 
end of 1968 and into 1969 that had reversed completely 
to the point where wc were selling products in 75 to 80 
per cent of the cases where v/e bought the material ourselves 
Now, the profit potential obviously was greater in that 
situation, but the cash demand was substantially greater 
because now in 75 to 80 per cent of our sales, which had 

tripled in 1960 over 'C7, we v:oro now having to buy th • 
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material, have it shipped down to Barbados, have it 
in process for anywhere from one to three months and then 
ship it back to a U.S. customer, or a Canadian customer, 
and normally wait 30 days for payment so that our cash 
needs accelerated very, very rapidly and as our volume 
was also accelerating we got into a cash flow problem. We 
were doing better, but it was costing us more to do better 
in terms of increasing the volume and we had to go — 
that's what's forced us to go outside and get additional 
cash in 1968. 

THE COURT: There was about a four-month lag, 
is that the way it turned out, between the time you had 
to pay for the material and the time you might be able 
to sell your product? 

THE WITNESS: Yes. It would vary, of course, but 
I would say anywhere from two to four months. 

THE COURT: It was that lag where you had to 
pay you didn't have the money coming in? 

THE WITNESS: Yes. And, of course, at the 
same time our volume was increasing very substantially 
so that the money need was increasing tremendously. 

Q But that assumed that the customer paid within 
30 days after you billed them? 

A Yes, and this was generally the case in 1960. 
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Q Did that situation change? 

A Unfortunately it did. The money crunch of 1969 
occurred about mid-year and it had two effects upon us: 
the cost of money, of course, went up quite considerably, 
interest to pay on borrowed money climbed very rapidly 
and our suppliers v.'ore demanding immediate payment or 
payment upon delivery to us because they needed the cash 
and we were an out of country buyer and they wanted to 
get their money in hand before shipping, so we lost the 
normal 30 to 60-day lag we could have had in paying for 
some of this material, and our custorors at the reme time 
were not paying us in 30 days — such customers as IEM 
would wait 60 to 90 days to pay us. So, this expanded 
the period of time in which we had money outstanding by 
way of materials that we were not receiving back. This 
is what created our money crunch in 1969, which ultimately 
forced us to talk sale of the business. 

Q All right, let's go to that subject now. Did 
there cone a time when you entered into discussions with 
a company called Data ICO— 

A Yes, sir. 

Q — relative to the possible sale of this 

business? 

A Y^*j, sir. 
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Q When was that? 

A It started in August of 1969. Data 100 was 
a relatively new company formed in Minneapolis which 
manufactured peripheral equipment for computers and the 
man — their man in charge of acquisitions had talked 
to us some time earlier when he was employed by Control 
Data, a large manufacturer of computers. At the time he 
was with Control Data he asked if we were interested in 
being acquired and we said we were not and then in August 
of '69 he called saying that he was with a new company 
that was interested in expansion and in acquisition and 
would we be interested in talking to him. V7e said yes. 
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Q All right. And did you proceed with discussions 
with Data 100? 

A . Yes, sir. 

Q What was the result of those discussions? 

A I went up to Minneapolis and met with the presider- 

and the treasurer of that company. They sent their ac¬ 
quisition man down to Barbador and ultimately an offer 
was made by them to acquire us, which we discussed with 
them and ultimately reached an agreement with them in 
September, 1969. This all occurred within a 30-day period. 

Q What was the Data 100 offer? 

A They were going to give us $500,000 in their 
stock as a down payment and approximately or a potential 
of about £5,000,000 more in stock, depending upon our 
earnings over a three-year period. 

In addition, they were going to put $500,000 
capital into the company to attempt to relieve the cash 
flow problem. 

Q In connection with the Data 100 offer, was 
there also an arrangement worked out whereby you could 
get some immediate cash? 

A Yes. This cash crunch was a very serious thing 
and we told them that we needed at least $200,000 immediate]} 

Q V7hat was done to get that? 
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There was going to be certain delays that 
had to be resolved. There was an audit and this type of 
thing that would have to take place and they said that 
while that was taking place they would loan us $200,000 
to show that they were sincere in wanting to go through 
and to keep us afloat until the sale was completed. 

They asked that the three founders, myself, 
Johnson and Van Bellingham, put up all our stock in the 
company as security for that loan, which we did. We got 
the $200,000 in September, late in September, the first 
part of October. 

Q Now, did Data 100 later withdraw from the deal? 

A Yes, sir. 

Q When did that occur, approximately? 

A In November of 1969. 

Q When was your first contact with the Plessey 
Company? 

A When Mr. Sinsheimer called me on, I think it 
was, December 3rd of 1969. 

THE COURT: Where were you then? 

THE WIH7ESS: I was in Barbados in my office. 

Q Before we get to that, by this time can you 
tell us some of the customers that you wore doing busin-ss 
with? I am talking now about the fall of 1969. 
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A Yes, I mentioned IBM, Hewlett Packard, Honeywell, 
Collins Radio, General Electric, Nuclear Chicago, Nuclear 
Data. There were somewhere between 20 and 25 customers, 
most in the U.S. We had one or two customers in Canada. 

Q I show you what has been marked Plaintiff's 
Exhibit 71, which is the so-called matrix plan, dated 
September 26, 1969, and direct your attention to page 2 
thereof, which lists a number of companies, and ask you 
which of those listed — 

THE COUP.T: Are you going to offer the matrix 

plan? 

MR. McCONNELL: Yes, I am. 

THE COURT: Have you any objection? 

MR. MALONEY: No, your Honor. 

THE COURT: Let's put it in evidence and get 
that over with. 

(Plaintiff's Exhibit 71 received in evidence.) 

Q And ask you which of the customers of computer 
firms listed therein were already customers of International 
Scientific Limited? 

A IBM, General Electric, Honeywell, SEL, I believe— 
THE COURT: Vrh'.t is SEL? It sounds like SEC, 

but it isn't. 

THE WITNESS: No, it is the name of a comoony. 
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I believe it was Scientific — I am really not 
sure what the initials stood for. They went by SEL and 
I really don't recall. 

THE COURT: All right. 

A (Continuing) Standard Computer is noted here 
and that may be Standard Memory. 

MR. MALONEY: I will object to that, your Honor. 

THE COURT: No, not unless you know. 

A (Continuing) Varian, Documentary Sciences, 
Collins Radio, Raytheon, Hewlett Packard. I am not sure 
of General Automation and I am not sure of Micro-Systcmn. 

I think both of those were. 

THE COURT: Don't think. Tell us if you know. 

THE WITNESS: I am not sure. 

TIIE COURT: Okay. 

Q I want to go back to the two companies that 
you mentioned, your purchasing agent, Intersil, and the 
import-export agent, SIC Corporation. Did those corporation;: 
actually perform the purchasing function and the function 
with the customs people? 

A Not really. The way it worked was that we 
hired a customs broker in New York and asked him to 
perform, not only the custom broker functions that he 
normally performed, but to perform that function as STC 
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2 

for a fee and to perform our purchasing function for us 


3 

as Intersil, also for a fee. 


4 

Neither of those two corporations had any 


5 

employees. They, in fact, employed the customs broker to 


6 

perform their duties. 


7 

Q Now, you started to tell us of a conversation 


8 

that you had with Mr. Sinsheimor in early December of 1969. 


9 

Did you call him or did he call you? 


10 

A He called me. 


11 

Q Can you give us, as best you recall, what was 


12 

said in that conversation by Mr. Sinsheimer and by yourself? 


13 

A He said that he had heard that we were available 


14 

for sale andvnnted to know if that was true. 


15 

I said that it was. 


16 

He wanted to knov; if i thought that we could 


17 

be competitive. 


18 

And I told him that I definitely believed that 


19 

we could. 


20 

THE COURT: What did you understand him to mean 


21 

bythat? 


22 

THE WITNESS: Whether our costs were such that 


23 

we could comocto in the U.S. market. 


24 

The typo of work that we were doing was primarily 


25 

being done in th- Far East, in Hong Kong, Taiwan and Singapoi 

:c 
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and also in Mexico and so we were competing not against 
U.S. labor rates, but we were competing against the Far 
East and Mexico, 

Plessey itself, he told me, had manufacturing 
assembly facilities in Lisbon, Portugal and in Malta and 
he wanted to know whether I thought our operation would be 
competitive, our costs, with such operations i*s that. 

I advised him that I believed we not only could 
be, but that we were and that we were, in fact, in the U.S. 
market and were growing and we thought that the price 
structure was such that we would be able to rake money. 

He asked if he could send someone down to check 
out the plant. 

I said that he could. 

He told me that I should expect to be hearing 
from his chief financial man, Mr. Milton Albert. 

I told him that I was going to be up in New York 
the following week and so we made a tentative date to get 
together when I was in New York. 

Q Did you go to New York and did you get together? 

A Yes. 

Q Where did that meeting take place? 

A Mr. Sinsheiner's office. 

Q Can you recall the date? 
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A I believe that that was the 9th of December. 

Q Was anybody else present? 

A No, sir. 

Q Just you and Mr. Sinsheimer? 

A That is correct. 

Q Would you give us that conversation? 

A In the meantime I had talked to Mr. Albert, 
who had called me in Barbados, and he had asked that I 
send him our last audited statement, which would have 
been for the year 1968, and any unaudited statement, the 
most recent unaudited statement that we had. 

Q By "statement" you mean what? 

A A report of our financial condition. 

I instructed our chief accounting man, Mr. Hourihrr 
to send him that material. 

When I went in to see Mr. Sinsheimer, I had 
with me a short report that I had prepared on a description 
of our enterprise .and I gave that to hin. It indicated, 
amongst other things, how we saw the market, what we 
believed was the potential in the business and what we had 
done to date. 

He indicated to mo that, if anything, he thoueht 
we were being somewhat conservative in our estimate of 

the market ar.d he showed mo a report that he had in which 
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the U.S. market figures were indicated. He showed me 
. a one “Page report of it and he said it was their intention 
to enter the U.S. market and he felt that they, Plessey, 
could establish themselves as a part of the memory business 
in this country. 

Q What else was said in that conversation? 

A He expressed surprise that as an officer or 

company, as a company that was located outside the U.S., 
that we had teen able to make as much progress in the 
U.S. market as we had. 


As I mentioned, we had something like 20 to 25 
U.S. customers. Ho said that they, Plessey, had attempted 
to penetrate the market, but had been rebuffed primarily, 
he thought, because they were an offshore company, an 
English company, and that the U.S. buyers were expressing 
suspicion that they would be ible to get delivery md the 


quality from a foreign comoany. 

I explained to him the reason I thought we had 
been successful is that vc were operating, although in 
Earbados, as a U.S. company. We had U.S. marketing people. 

We had U.S. engineers who w-O rrU on the customers along 

with the marker-, • r . - • a vory short 

turnaround, a rbo-t uni<-- ? ' turnaround between 


Barbados and the 


It v.-.s only a four-hour fli' ht from 
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New York and we had a telex setup so that there was im¬ 
mediate telephone, telex as well as personal communication 
available, 

I indicated that because of that we had not 
experienced.the difficulty that, apparently, they had. 

Q Was anything further said about the possible 
acquisition of ISL by Plessey? 

A Yes. Mr. Sinsheimer indicated that they were 
definitely interested and that he would like to send 
an engineer down to check out our facilities to see whether 

we had the capabilities that I had indicated I thought we 
had. 

I agreed that we should do so. 

He also said he was going to ask Mr. Albert to 

\ 

go down and check over our financial situation. 

Q Was there anything else said at that conversation 
that you recall? 

A Well, it wa3 a conversation of about an hour 
and a half or so, so other things were said. Right offhand 
I don't recall. 

THE COURT: That is all you recall at the pr^^t 
time about it? 

THE WITNESS: Yes, sir. 

0 Now, did Plessey's financial man, Albert, in 
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1 

fact, come to Barbados? 

h 

A He did. 


THE COURT: When was that? 

■1 

THE WITNESS: The following week Mr. Albert 

li 

and a Mr. Osborne, who was identified as their head pro¬ 


duction man from Malta, production and engineer, both came 

■ » 

to Barbados. I was in the States and I instructed Mr. 

i 

Hourihan, who v/as next in control in my absence — 

10 

■ 

THE COURT: How does he spell his name? 

1 11 

THE WITNESS: H-o-u-r-i-h-a-n. 

1 12 

A (Continuing) To nake sure that both of these 

13 

■ 

gentlemen got everything, all the information that they 

1 14 

were looking for. 

1 15 

They spent, I think it was, thxee days in Barbado: 

16 

■ 

Q Did you have some further meeting with Mr. Sins- 

■ 17 

heimer? 

1 

A Yes. 

19 

1 

Q Can ycufix the date, approximately? 

■ 20 

A It was the 16th of January — I mean of 

1 21 

December I mot with Mr. Sinsheimer and our attorney. 

22 

| 

M r. Shapiro. 

1 23 



Q Where did that meeting take place? 

1 24 


1 

A That also took place in Mr. Sinshcimer' s office. 

25 



Q Was anybody there besides Mr. Sinsheimer for 
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Plessey, do you recall? 

A No, sir? I don't believe so. 

Q What was said in that meeting? 

A Mr. Sinshcimer indicated that Mr. Osborne 
was on his way to Barbados and that Mr. Albert was also 
either on his way or was leaving the next day and wanted 
to know what we thought the business was worth. 

THE COURT: This, I take it, Osborne and Albert 
had been there before and they were going back a second 
time? 

THE WITNESS:No, this would have been the first 

t ime . 

THE COURT: This was the first time, all right. 

A We indicated at that meeting thctwe thought 
a rock bottom price would have been $2.0 million dollars. 

Sinshcimer said that ho thought that was far 
more than he would be interested in paying; that he 
was thinking on the order of a million. 

We indicated that that figure was totally 
unacceptable to us. it was a general converstion and 
we did not get into specifiers. it was more or Jess a 
sounding out, I think, from both of us to see what the 
other was thinking of as to price. 
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Q Was anything said by you as to how you arrived 
at the two million eight figure? 

A Yes. I explained to him that we were selling 
really our future. We knew very well that our past was 
not going to justify any high price, because v;c had not 
yet become profitable on an annual basis. We were selling 
the future. 

He knew, and I told him, confirmed of what 
he already knew, as to how much Data 100 had offered, 
and, obviously, what they thought it was worth. ,\nd 1 
said in the meantime the deterioration of the business 
was such that we were willing to sell for loss, but we 
felt two million eight hundred was the rock bottom price, 
because it was at that price that all of our investors 
would get out their investment. 

Q Can you explain that, because I think you said 
earlier the total investment at that point was a little 
over a million or a million one. 

A Of course, the initial stock went at less 
than a dollar per share. As we got additional investments 
in over the period of the next two and a half years, \.e 
increased the price, so that at the last go-around of 
getting outside money in, the stock was in at ?5 a chare. 
In order that the last investors who h^d put in a share 
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would get their money out, we would have to get 2.8 million; 
it would mean, obviously, that the initial people , myself 
included, would make money, but the last investors would, 
at least, clear what they had put in. 

Q Was anything said by Mr. Sinsheimer as to 
how he arrived at the million dollars? 

A He said that he had thought that the million 
would be what they would spend as a startup of their 
own operations. They had been looking to Brazil, they 
hau been looking to Mexico for their own off-shore 
facility for the United States business, and that he 
had thought he would save at least a million by buying 
us, and that is what what he thought we would be worth 
to him. 


Now, at that meeting was any agreement reached 


on price? 


A We were pushing for more, and Mr. Sinsheimer 
indicated that he was going to England and he would talk 
to the Board. His million was not really in the form 
of an offer; this v/as a discussion, really, at that point. 

Q When is the next meeting that you recall , 
negotiating meeting, that you recall with anyone? 

A Well, Mr. Shapiro spoke with Mr. Sinsheimer 
on the phone several times after that rooting and then 
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called me in Darbados to report. But the next meeting 
took place oh, I think it was January 5 or 6, again in 
Mr. Sinsheimer's office. This would be January of 1970. 

Q Let's go to the January 6 meeting. 

THE COURT: January 5 or 6. 

Q 5 or 6. 

A It was a Tuesday, I believe. Do you have a 

calendar? 

Q I have a calendar, but I don't have it here. 

It doesn't matter. It is either the 5th or 6th. Who 
was there? 

A Mr. Sinsheimer and Mr. Eric Frey. 

Q Who is he? 

A He was identified as the chief financial 
man for Plessey, the parent company Plesscy, Plesscy 
England. Mr. Albert was the chief financial man for 
Plesscy in the United States. And Mr. Shapiro and nyself, 
and I believe Mr. Shapiro's partner, Mr. Lewis, was 
also present at that meeting. 

Q Can you give us as best you recall the 
conversation that occurred at that meeting? 

A Mr. Frey made an official offer to us which 

was in the form of shares of stock in Ple:;„cy, England, 

the parent company, the value of the stock, and in terras 
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of United States dollars made the offer about. $1,400,000, 
to my recollection, and he indicated that this was 
contingent upon our earnings for the year following the 
purchase. 

V.’c indicated unhappiness with the amount, and there 
was some question as to whether English stock would be 
subject to a special tax in the United States, and there 
was some general discussion as to the possibility of 
the stock being United States stock, stock in the United 
States company, rather than in the English company. 

There was also some talk on the possiuiii_ 
of the payment being in cash, rather than in stock, 
liut the offer at that point, really, was in terms of 
English stock. We indicated that we thought there 
should be more, and we indicated that we didn't believe 
that the full amount should be contingent, that there 
should be part of this payment at the front end and, the 
meeting, I believe, broke up on the basis that I would 
have to go back to our board to see whether there v.us 
any sense discussing it. further. 

THE COURT: Who was your Foard at that ti:. . , 

sir? 


THE V.'ITHESS: 


Hr. Var.bellingham an t Hr, 


Hr. Johnson was on the Foard, 
Raymond Carlen, wh > was then .... . 
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is now president of Rycrson Steel Company, and Mr. 
Lawrence Haggerty, who was then and is now a management 
consultant and has his own firm. 

I think that that meeting had broke up on 
the basis that we would have to talk to our Board. 

Q What is the next thing heard from the Plessey 


people as far as the amount of the offer? 

A Well, we had pressed for more, and Mr. 

Sinsheimer indicated that he was going to a Board meeting 
in England on either that day or the next day and that 
ho v:ould got back to mo and let me know what tne urinal 
word was, whetner there was any possibility of anything 
more. 


THE COURT: So it was left that both of you 

would go back to your Boards? 

THE WITNESS: In effect, yes, sir. 

The 9th of January they sent a cablegram to 


nc from England indicating that one million four was their 
top price, that his Board would go no further. 

Mr. Sinsheimer was a member of the English 
Board, of the parent company's board of directors, nnu 
ho was the managing director of their all non-Er.gl:.sh 
operations, and ho was president oi. Plessey United Stat j . 
And at that time he respona-d in behalf, in effect, ci 
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the English Plessey, saying that their Board would not 
go beyond one million four. I think this was Friday 
that he sent me the cable. 

I was staying at ti.e Hew York Athletic Club, 
and I didn't get the cable. And Mr. Albert called me 
to toll me he wanted to get together with me, and told 
me, actually, the figure before I saw it in the cable. 

Mr. Albert indicated in the phone conversation that he 
thought that a down payment, a small down payment, night 
be possible to work out, and \.e scheduled, I think, 
a breakfast meeting the following day, w .ica wui, Saturday. 

THE COURT: We will take a five-minute 


recess. 

[Short recess.) 

BY MR. MC COMKZLL: 

Q Mr. Kovar, you were aLout to tell us about 
a Saturday morning breakfast meeting with, I believe, 

Mr. Albert that you had? 

A Yes. I think it vas that following morning, 
which I think would have been the 10th of January. There 
was a general discussion, at which Mr. Albert indicated - 
T1IE COURT: Where did this take place? In 


Mew York? 


THE VriTMECS 


Yes, it was at the Mow York 
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Athletic Club dining room. And he indicated that he 
thought that a small down payment might be possible. 

He didn't indicate any specific amount. But he thought 
that it might be possible to arrange, and also indicated 
that he thought it was possible that it miqht be in cash, 
rather than in stock, at our option. He indicated that 
he agreed that $600,000 infusion was necessary. 

TIIE COURT: Row did that $600,000 come up? 

THE WITNESS: I did forget something. 

I guess that the initial meeting with Mr. Sinsheimor, 
my initial meeting with him, I indicateu to him that 1 
thought the company needed approximately $600,000 in 
additional capital. This is one of the thinqs that he 
v/anted Mr. Albert to check on when Mr. Albert went down 
to Barbados. And when Mr. Frey made the initial offer 
subsequently of the Flesscy stock in the amount of 
one million four, that offer included the infusion of 
$600,000 interest free to their company. 

THE COURT: I suppose these are B.W.'s? 

THE WITHES3: Ho, United States dollars. 


I will try to use United States dollars at ail times. 
If not, I will try to identify it as such. It was 


one million four in United States and $ 600,00 ) 


in Unit .. 


States. 
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1 2 

Tne conversation was again a fairly general 


1 3 

one. And he indicated to me that he thought that 


4 

Plessey was a good company, that we would enjoy being 


1 5 

a part of the Plessey organization, and that I personally 


■ 6 

would enjoy it, as he had. He indicated that he had 


7 

been an outside independent auditor. 


1 8 

THE COURT: Is Albert an Englishman or an 


1 9 

American? 


10 

THE WITNESS: He is an American. He had been 


I 11 

an independent auditor with his own firm, at least, a 


1 12 

partner in an independent firm, and had been hirec ..y Mr. 


13 

Sinshcimcr apparently within a year or so prior to this. 


8 14 

and he had told me his experience had been a very pleasant 


8 15 

one, and he thought that personally and professionally 


16 

it would be a good association. And I believe wc urranyed 


1 17 

for a social engagement that evening. I think that was 


1 18 

that Saturday, but there was no business talked that 


19 

evening. 


■ 20 

Q When is the next negotiating session with the 


8 21 

Plessey people? 


22 

A The following week, I believe, I rr.ot, along 


■ 23 

with Mr. Shapiro, with Mr. Albert and with Mr. DuLin, 


1 24 

again in Mr. Sinshcimcr's office, though in his absence. 


25 

Q Who is Mr. Dubin? 
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A Mr. Dubin was a partner of Mr. Sinsheimer's 
law firm and was acting as the counsel for Plessey. 

1 he Plessey offices, Plessey United States offices were 
in Mr. ii isheimer's law offices. 
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THE COURT: You say Mr. Sinsheimer was a lawyer 
in a law firm here in New York? 

THE WITNESS: Yes. I think it’s Sinsheimer— 
or it was Sinsheimer, Sinsheimer & Dubin, and the offices 
of Plessey U.S. were in his law offices. When I referred 
to a meeting in his office, it was actually the corporate 
office as well as his law office. We met to discuss 
the terms of the agreement. We had not formally accepted 
the offer at that point. 

Q Would this be the January 14th meeting? 

A Yes, sir. 

Q Tell us what was said at that meeting. 

A Mr. Albert's remarks to me — his earlier remarks 

to me were confirmed in thrtthey nid it would be our 
option as to whether it would be dollars or ctock and 
they specified at this point a $180,000 down payment or 
stock equivalent. My recollection is that our main point 
that we raised was as to control — the management of the 
firm during the earn out period, which was really a twofold 
matter: one was my own personal employment contract and, 
t..o, was the right of IGL management — primarily me, but 
also our board, of course, to retain managerial control 
during the earn out period. Mr. Albert indicated grevo 
doubt as to whether Plessey would agree to th-t, to either 
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request on our part. He said that it was not the policy 
of the company — of Plessey Company to provide employment 
^contracts to anyone; that he himself did have one, but 
he was unique because he had been hired from an outside 
auditing firm and that he had asked and had gotten an 
employment contract, but he thought he was the only one 
who did have one. And as to the management — the 
managerial control of the company, he said he thought 
Plessey would want to retain that control putting in that 
much money. There was no resolution of that issue at that 
time. 

Q Docs that exhaust your recollection as to that 
particular meeting? 

A Yes. This was a longer meeting. It lasted— 

I think it lasted pretty much of the day and we were dis¬ 
cussing a number of the terms of the contract, but the 
thing that stands out in my mind are those two points. 

Up to this point had there been any drafts of 

contracts? 

A No. 

Q At that time was there anything said about drawing 
up a contract now? 

A Yes. At the conclusion of the meeting Nr. Dubin 

said that ho would draft a contract and that he would rend 
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it to us and would do so as quickly as he could. 

THE COURT: When you said send it to us, what 
do you mean by that? 

Was Mr. Shapiro at this particular meeting? 

THE WITNESS: Either Mr. Shapiro or Mr. Lewis 
or possibly both of them. 

THE COURT: Both of them. 

THE WITNESS: I am positive that Mr. Shapiro 
was present, but I'm not sure now — 

THE COURT: He was your lawyer in connection 
with any agreement you might reach? 

THE WITNESS: That's correct, and Mr. Lewis v.*as 
his partner. They were both Chicago attorneys, and Mr. 
Dubin was going to mail them a cony of the draft with a 
cony to me down in Barbados. 

THE COURT: I see. 

Q Did Dubin prepare a private draft contract 
and did he in turn mail it to both you and Mr. Lewis or 
Mr. Shapiro? 

A Yes, he did. 

Q I show you v.’hnt has been marked Plaintiff's 
Exhibit 1 and I ask you if you can identify that as the 
first draft of contract. 

A Yes. 
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Q Do you recall when that was sent to you and 
your attorneys, how long after this meeting? 

A It was within a matter of a few days, i think 
that I got in Barbados — it may not have been until 
around the 23rd of the month. 

MR. McCCNNELL: I offer in evidence at this time, 
your Honor, Plaintiff's Exhibit 1. 

THE COURT: Any objection? 

MR. MALCNEY: Your Honor, we have no objection 
to the typewritten material. i believe this copy contains 
Mr. Kovar's handwritten notations and I would object to 
those at this point. 

THE COURT: Does yours contain those? 

MR. McCONHELL: Yes. 

TOE CCURT: Let me see them. 

Who did all this underlining in this thing? 

MR. McCONNELL: I'm afraid that's me. 

MR. MALONEY: Your Honor, I have a copy— 

MR. McCONNELL: If wo have a clean draft, we 
will substitute it. 

TOE CCURT: I think I will receive this, but if 
anybody wants to show this to the jury, I would like 
a clean draft. 

MR. McCONTTELL: Wo hove that problem with a 
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number of the exhibits. 

MR. MALONEY: We have a clean one and we can 
supply it. I believe we can alsc lx the date of trans¬ 
mittal. I believe the transmittal was January 16th. 

THE COURT: So you wouldn't have gotten it in 
Barbados for several days after that? 

THE WITNESS: If they were dated the 16th, I 
probably got it the 19th. The mail was generally two days, 
maybe three. 

(Plaintiff's Exhibit 1 received in evidence.) 

MR. MALONEY: I understand, your Honor, it's 
received only as to the typewritten material? 

THE COURT: That's right. 

MR. McCONTTELL: We are going to substitute 

clean drafts. 

TOE COURT: If it's to bo shown to the jury —— 

I am fortunate, because I can't read all these interlineaticr 
which you probably could, so I want a clean copy for the 
jury. 

Q All right, now, referring to the first draft 
and the last three lines thereof on page 1, what does 
that provide as to the ISL name? 

A Well, that ve were selling the name of the 
company as well as all of it assets. 
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Q Did Plcssey request that? 

A Yes. 

Q Jumping ahead of the story here a little bit, 
is that the reason for the change in your name from ISL to 
SHC? 

A That's correct, 

THE COURT: His name isn't ISL. I don't understand 
that question. 

Does that mean you changed the name of your 
company in Barbados? 

THE WITNESS : Well, because wo sold the assets 
and the liabilities — wo still had the corporation. 

THE COURT: The Barbados company? 

THE WITNESS: Yes, but having sold the name ISL, 
we had to change the name of the corporation. 

THE COURT: You changed the name in Barbados to 

what? 

THE WITNESS: Scientific Holding Company. The 
assets then of Scientific Holding would have been the 
$]80,000 down payment plus the contract with Plesrey. 

Q Referring to paragraph 5 on page 5 of the 
first draft, what does the contract provide as to who is 
to manage the business during the measuring year? 

A Plcssey. 
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MR. MALONEY: Your Honor, at this — well, 

withdrawn. 

THE COURT: Wait a minute. I think if you are 
objecting to the last question I think I am going to sustair 
the objection. 

MR. MALONEY: Yes, your Honor. There is no 
question that under the first draft Plessey would have 
cohtrolled the business, but I think we are getting into 
serious areas now where if the words don't appear on the 
page the witness is interpreting the contract and it is 
not provided on the page. 

THE COURT: Yc3. I think the contract will have 
to speak for itself on that. 

Q Who did you understand vjas to have management 
control ot the business during the measuring year under 
this draft? 

A I understood that Plessey itself — English 
Plessey, or a subsidiary of English Plessey, would control 
and manage ISL. 

Q Would you now refer to paragraph 5C. Whet did 
you understand that to provide so far as continuation 
of the contracts vj th your sales representatives? 

A I understood it that they were— thov, Plessey, 

were agreeing to continue our representatives only for 
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Kovar-direct 


a period of six months. This was one of the points that 
was raised in our discussion with Mr. Dubin and Mr. 


Albert. 


thing. 


THE COURT: Let me see counsel a minute on this 


(At the bench) 

THE COURT: This is confusing me a bit. 

MR. MALONEY: I think if we could bring it out. 


your Honor, on this copy — 


THE COURT: On my copy it says the agreement is 
going to be continued for the measuring year — 


then. 


Honor. 


draft. 


MR. MALONEY: That's not the copy of this exhibit. 


MR. McCONNELL: I'm sorry. V7hat have you got? 
THE COURT: You told mo it was Exhibit 1. 

MR. McCONNELL: Let me see the marking,your 


MR. McC0!7NELI»: I think you gave him the second 


MR. McCONNELL: I gave you the second draft. 


I'm sorry. 


(In open court.) 

THE COURT: I'm sorry, ladies and gentlemen. They 


gave me the wrong paper. 
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MR. McCCNNELL: I think this will help. We 
are on paragraph 5— on page 5. 

THE COURT: Okay. Now I think having the right 
document I can follow this. 

0 After the first draft, were there some further 
negotiations with the Plessey people as to what the pro¬ 
visions should be— 

A Yes, sir. 

Q — in whatever contract was finally adopted? 

A I spoke voth Mr. Lewis on the phone. I was 
in Barbados and Mr. Lewis was in Chicago. I vent over 
the first draft with him and indicated to him where I 
saw problems and what language I thought had to be changed. 
He then continued negotiation with Mr. Dubin. 

I 

THE COURT: By the way, in those old days when 
you practiced law, vhat kind of law did you practice? 

THE WITESS: I practiced — almost all my time, 

99 per cent of my time was in the field of labor-management 
relations. 

THE COURT: Labor-management relations? 

THE WITNESS: Yes, sir. 

TITE COURT: Did you write labor contracts? 

THE WITNESS: Yes, sir. 

Q I show you what has been mar'-ed Plaintiff's 

221 

SOUTMiRM DISTRICT COURT Mi' PORT f RS. US. COURT MOUSE 
iOLtr SQUANt. Mi W TOMA, N.V. CO 7 4S«0 



110 

rghlO Kovar-direct 

Exhibit 2 and ask you if you can identify that as the 
second draft of contract. 

A Yes, it is. 

HIE COURT: Is there any objection to Exhibit 2 
except for the seine ones we had before? 

MR. MALONEY: No, sir. 

THE COURT: All right, then, we will receive 
Exhibit 2, subject to introduction of a clean copy. 

(Plaintiff's Exhibit 2 received in evidence.) 

Q Do you know when the second draft of contract 
was received either by you or your lawyers? 

A I believe it was received by Mr. Lewis on or 
about the 28th of January and I received a copy when I 
got up to New York. I went to Mr. Dubin's office and 
received a copy on the 29th, I think it v:as. I think 
that was a Friday. 

Q Referring to paragraph 5D on page 5 of the second 
page of the draft, which reads "The present management 
of ISL shall operate the business during the measuring 
year and shall have the maximum freedom to operate the 
business in a manner which will produce in the judgment 
of such management the maximum profit available, provided, 
however, that any policy directive ireued by directors 
of Plcssey shall be co: plied with." 
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1 2 

I am just stopping there. 


3 

Who did you understand that to mean to give 


4 

management to? 


1 5 

A To the ISL management, namely myself and my boy. 


6 

Q Reading on, "Should Plessey propose any course 


* 7 

of action which would be detrimental to the profits during 


1 8 

the measuring year, ISL management shall have the option 


9 

of requiring, prior to commencement of such a course of 


10 

action, that the net additional expenditure of ISL in 


1 11 

pursuing such course, over and above what it would have 


■ 12 

incurred if it had not pursued such course, be excluded 


13 

in determining profits." Then there is this provision which 


1 14 

I want to direct your attention to, but I wanted to read 


■ 15 

the entire paragraph. "Notwithstanding the foregoing. 


16 

if ISL profits are not at least $15,000, U.S. dollars. 


1 17 

per month in any full month commencing with the third 


■ 18 

calendar month of the measuring year, this subparagraph 


19 

shall no longer apply and Plessey shall have the right 


1 20 

to assume management responsibilities. In such event. 


■ 21 

however, Plessey shall be obligated to continue the 


22 

business of ISL during the measuring year in good faith." 


1 23 

Now, first of all, what was your undor-.tandire 


■ 24 

as to the profit goals that you had to obtain under this 


25 




provision and how much time you had to attain those goals? 
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A Well, it was my understanding that we would 
have to have a profit of $15,000 in the third month of 
the measuring year and that if we did not, then Plessey 
had the option of assuming management. 
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Q Following receipt of the second draft, which 
contained the provision that we have just read, were 
there some further discussions or negotiations with 
Plessey as to the provisions which should be in this 
agreement? 

a ics, sir, hr. Lewis again had ccr_..unicated 
with both Mr. Dubin and Mr. Albert prior to my seeing the 
second copy, after he had gotten it but before I got up 
to the States to see it. 

When I received the copy those conversations 
had already taken place. I spoke to Mr. Lewis on the 
phone, who was then on the West Coast, about his 
conversations with Mr. Albert and Mr. Dubin. 

Q As a result of the conversations back and 
forth between the attorneys, was there some further 
agreement reached? 


MR. MALOHEY: I would object to that, yov 


Honor. 


HIE COURT: I think I v/ill sustain the 

objection. Was there any agreement reached. He can tell 
us what happened. 

Q Was there a further draft of contract? 

THE COURT: Was there another draft? 

THE WITJE5S: Yes, sir. 
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THE COURT: Okay. 

Q I show you what has been marked Plaintiff's 
Exhibit 3 and ask you if you can identify that as the 
third drafted contract? 

A Yes, sir; it is. 

THE COURT: I think I would rather let the 

jury stop worrying whether it was the third draft. Was 
the final contract that was signed on February 4? 

THE WITNESS: Yes, sir. 

MR. MC CONNELL: It is the final contract 

signed, but then there were some amendments to it. 

THE COURT: I thought the jury would like to 

know that. 


JUROR JO. 1: Excuse me. Judge, did you 

contract or draft? 

THE COURT: They called it a draft, but this 

was what was actually signed. This was actually the one 
that was signed. I wanted to tell you that. 

JUROR NO. 1: Thank you very much. 

THE COURT: Okay. 


that 


0 Well, turning to the buck page, ? u ]c 2!, 
chow your signature or. behalf of International 


C t • O Lj 


Scientific Limited? 


A Yes. 
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Q Who signed for Plessey Conpany, Ltd.? 

A Mr. Sinshcimer. 

Q The date of that agreement is what? 

A The 4th of February 1970. 

THE COURT: I notice this exhibit has a 

letter attached to it from Mr. Dubin to Mr. Lewis. Mr. 
Lewis was your lawyer, was he? 

MR. MC CONNELL: Yes. 

TEE COURT: That is also dated February 4th? 

MR. MALONEY: Your HOnor, if I could see 

what the attachments arc, it nay be more convenient to 
keep then all together. I think they are all the 
amendments and if we could compare our copy — 


TIIE COURT: 


I wanted to find out, this was 


dated February 4 and where was this contract signed, sir? 

fEE WITNESS: In Mr. Sinsheimer's law office; 

THE COURT: Here in Lew York? 

THE WITNESS: Yes. 

THE COURT: Do you sec this letter that is 
attached to the contract — have you got it — from Mr. 
Dubin to Mr. Levis, dated February -1? 

x.iL ..Ii.JESL: I believe this was sent 

afterwards and that I saw it later. I did not see it at 
the time. 
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THE COURT: This was not something that you 

had when the contract was signed? 

THE WITNESS: That is correct. 

MR. MALONEY: Your Honor, are we leaving 

it attached to the exhibit? 

THE COURT: I don't think it should be if 

it is not a part of the contract. 

MR. MALONEY: Whichever is more convenient, 

.there is no dispute that this letter became part of the 
agreement, your Honor. 

THE COURT: I think it ought to be Marked 

separately. I would like the agreement itself and then 
if there are going to be any amendments, I would like 
them marked separately and that way the jury and I can 
keep track of it if wc do that. All right. 

Q Now, referring to Paragraph 5d and the 
language which reads: 


"Notwithstanding the foregoing, if ISL profits 
commencing with the third calendar month of the rcasuriiu, 
year average at least $15,000 per month and if there has 
not been three consecutive months of losses during that 


measuring year (excluding the first two months thereof), 
this subparagraph slu.ll no longer apply and Flosscy shall 
have the rignt to assume full management responsibilities. 
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In such event, hov/ever, Plessey shall be obligated to 
continue the business of IGL during the measuring year 
in good faith." 

Did you understand -- 

THE COURT: No, don't tell him do you 

understand. Ask him if he understands. 

y 

X^V.’hat docs that mean to you? 

THE WITNESS: It meant to me that Nr. Dubin 

had put in—revised the contract, pursuant to out- 
request, that rather than the profit minimum being $15,000 
in the third menu.., Lh-t the test could hi an av 
of $15,000 per month commencing v.ith the third r.—nth 


ind that after I received Lhiw copy of the seco:.d dr a. t 


THE COURT: As I understand v/hat you are 

saying, it is if the third month, say, was 5,000, there 
wasn't anything to average because there v.’as just one 
month, is that right? 

THE WITNESS: That is right. 


month? 


THE CCUr.7: You say it went on are the: 


TEE NIOEESS: Correct. 


THE COURT: That is what you thouq* - it 


THE CITE -SS : YeS. 


[continuing 1 


After I received the second dr r t 1 
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had met with our Board on Saturday and then the following 


Monday I met with Mr. Dubin to indicate to him what change 
my Board w’anted before agreement and one of the things 
wo wanted was an averaging provision, rather than the 
15,000 in the third month, as he had it in the second 
draft, and it was my understanding that his language in 
5d reflected his agreement, Plessey's agreement, with 
our request. 

Q I show you what has been marked Plaintiff s 


4, which purports to be a copy 
of February IB, 1970, from Mr. 
DuLin of Sinshcimer, Sinsheimer 


of a letter under date 

Juliu- Lewis to Hr. Seth 
& uunin, ..nd X uoh ^ ou 


if you have seen that document before? 

A Yes, sir. 

Q Do you know what the occasion was i.or that; 


A Yes. 

Q Would you tell the Court and the jury? 

A Well, the rewriting of Section 5d by Mr. 

Dubin did not really say what anybody intended. 


MR. MALOMEY: I would cbjcct to Mr. Kovar's 

characterizing who rewrote the provision t at went ineO 
the contract at this time unless wc have so: o ter■-imeny 

that that is hxs personal nnowlodge. he nil . . i - 

the contract says, but I don't think there has been any 
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7 2 

testimony so far as to who formulated that language. 


3 

THE COURT: I think this is all a play on 


4 

words because all I gather out of it is that whoever 


5 

drafted the original contract made a mistake and this is 


6 

corrected. 


7 

Is that right? 


S 8 

THE WITNESS: Yes, sir. 


G/2 9 

THE COURT: I don't know why we make a 


10 

big thing about it. We have heard all about these 


11 

great lawyers and all I can read in this, great as they 


12 

were, they made a mistake and the purpose or snat letter 


13 

was to correct it. It really doesn't mute much ui.. fere.i-^. 


14 

both sides recognized that? 


15 

THE WITIIESS: Yes, sir; it was just a natter 


16 

of putting in too many negatives or a negative in the 


17 

wrong place. 


18 

THE COURT: Roth parties signed a contract 


19 

that didn't make any sense and it was correcting it. 


20 

isn't that correct? 


21 

THE WITHESS: Yes, sir. 


22 

THU COURT: Lot’s not nuke a big thrng about it. 


23 

That is what happens even with lawyers \...o become 


24 

businessmen. 


25 

THE WI'.Ea: Yes, sir. 
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\^Q But what was your understanding as to the 
period of time you had to make average profits of 
$15,000 under Paragraph 5d as corrected by Plaintiff's 
Exhibit 4? 


A To me it meant that wo had to June and July 
to average $15,000 per month and to the profit picture 
we could add anything that might have been made during 
/ipril or May, highly unlikely as that would have been. 

THE COURT: You just testified a minute ago 

that you didn't have to average because you had two months. 
That is your point? 


THE WITNESS: Yes, sir. 

THE COURT: You say there was nothing to 

average until you had two months? 

THE WITNESS: That is correct.^) 

THE COURT: You haven't offered Exhibit 4. 

I don't suppose there is any objection to receiving 
Exhibit 4? 


MR. MALONEY: No. 


MR. MC COENELL: I do offer it, your Honor. 

THE COURT: Let's put it in. 

[Plaintiff's Exhibit 4 received in 
Evidence.] 


MR. MC CONNELL: 


I offer 3, too 


yo 
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THE COURT: All right. 

[Plaintiff s Exhibit 3 received in 
Evidence.] 

I Q \ou testified a little earlier that you had 

| a meeting of your Board of Directors. Do you recall the 
date of that meeting? 

A It was a Saturday, and I think that was 
January 3Cith. 

Q I show you what has been marked Plaintiff's 
Exhibit 8 and ask you if you can identify those a.-; the 
minuter, of the Board meeting? 

A I can and it leaves me to correct my answer. 

It was the 31st of January rather than the 30th. 

MR. MC CORNELL: I offer Plaintiff's 

Exhibit 8 in Evidence. 

MR. MAJ.Oh'EV: No objection, your Honor. 

THE COURT: All right, it will be received. 

[Plaintiff's Exhibit 8 received in 

Evidence.] 

1HE COURT: I would like to ask the witness 

one question going back to Exhibit 4. A: ir *11 

lawyers, Mr. L.wis writing something and it is signed rv 

Mr. Dubin, dia that iu.hr to your Board or was that jurt 

signed? 
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2 

THE WITNESS: Well — 


3 

THE COURT: Did you tell them about it 


4 

or what happened? 


5 

THE WITNESS: Yes, we subrequently discovered 


6 

what we assured to be a typographical error and then 


7 

subsequently, I thin): it was Nr. Dubin who called Mr. 


8 

Lewis to say that if they preferred to have U. S. 


9 

Plessey take the contract rather than England, because 


10 

of some problem, apparently, with the Bank of England, 


11 

money going outside the United Kingdom, and that was 


12 

quite agreeable to us. 


13 

We had earlier dir cussed it and had indicated 


14 

that we didn't care whether it was U. S. Plessey or 


15 

English Plessey. 


16 

THE COUIU : As far as this letter was concerned. 


17 

this was clone by the lawyers? 


18 

THE WITNESS: Yes. 


19 

THE COUidT: You fellows had signed something 


20 

with a typo in it and the lawyers straightened it out. 


21 

Is that the way it happened? 


22 

THE WITNESS: Yes, sir. 


23 

TEE COURT: Okay. 


24 

Q Referring to the minutes, which are Plaintiff's 


25 

**•••* ^-*> i t 8/ jt 3 iTcoi • 
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"Thereafter the Board of Directors reviewed 


3 

and discussed a proposed agreement between the Plessey 


4 

Company Ltd. and the corporation providing for acquisition 


5 

of the corporation's assets less the demand note of Victor 


6 

L. Johnson and the assumption of the corporation's 


7 

liabilities, less the ten-year corporate debentures 


8 

and .’ir. Carlcn moved and Mr. Johnson seconded the 


9 

following Resolutions,which were unanimously carried." 


'0 

Let me interrupt there for a minute, Mr. 


11 

Kovar. What was done with respect to the debentures? 


12 

A We offered the debenture holders the option 


13 

of converting their debentures by way of the warrant 


14 

that was attached to stock or to waive the warrant and 


15 

to stand as a creditor, a holder of the debenture, and 


16 

that was part of the communication we then had with the 


17 

debenture holders. 


18 

0 I take it under the agreement with Plessey 


19 

they were not speaking of the obligation to the debenture 


20 

holders. 


21 

A That is correct. 


22 

Q Now, to the Resolution itself: 


23 

"That the Directors of this cor, ar.tio:-. 


24 

hereby approve and rcco:.-.'.s;.u to the shareholder * of thr- 


25 

corporation for their approval the sale to the ristsey 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Company, Limited of all the assets of this corporation, 
subject to the assumption by the buyer of certain 
liabilities of this corporation, as set forth in the 
aforementioned agreement, on receiving the approval of 
such sale by the holders, three-quarters of the outstanding 
shares of Class A stock of this corporation, the 
execution and delivery of that agreement by certain 
officers on behalf of the corporation is ratified, 
confirmed and approved and the proper officers of this 
corporation are authorized and directed to make such 
changes in that, agreement as in thw opinion of tk_ 

Directors shall be necessary or appropriate..." 

THE COURT: What does that mean? 

MR. MC CONMELL: That is the question. 

THE COURT: It doesn't mean anything, 

obviously. It is just another of these mistakes in 
drawing those papers with all these lawyers. It doesn't 
make any sense at all. 

Q V/hat did you understand to be the limit 

of your authority under the Resolution? 


A Kell, v.e had draft Uo. 2, the one that I 
picked from Mr. Dubin'o office, that v.os the c.ntinct 
that we had. V’c discussed several revisions that we 
required L ;fore .-.gracing to it and it is my unejerstan 


nq 
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I 2 

I 3 

4 

5 

6 
7 

! 8 

9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that the language that you are referring to in the 
Resolution of the Board covered that situation and, in 

/ 

effect, told nc that I was authorized to make these 
changes in tais draft No. 2 that the Board had instructed 
v.erc necessary at that meeting of the 31st. 

Q Following thesigning of the February 4 agreement, 

when was the closing date provided for in the agreement? 

7i March 2. 

Q Was that filled in in the agreement? 

A Yes. 

Q ilov, between the signing of the i' ..ruary 4 
agreement and the March 2 closing, did any Plossey personnel 
visit Barbados? 


/t 


Yes, sir. 

Q Who would that have been and when? 

A Mr. Clarke, who was the president of Plessey 

Electronics, a subsidiary of Plessey - United States, and 
Mr. Crocker, who was the chief manager of the Electronics 
or a division of Plessey in England, which division includci 
their memory product operations. 

I believe Mr. Sweeney also car* to buibai: ~ -- 
he v;as a controller, I believe, or financial r n, in any 
event, from Plessey — and I think Mr. Albert. 

0 How long were Clark'* cud Crocker there? 
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remember? 

A On the order of three days. It might have 
been four. 

Q Was Mr. Albert there at the sane time or had he 
come on a different tine? 

A Mr. Albert, I believe/ was there on a separate 
occasion. 

Q What v;as the occasion for Albert's visit, if you 

know? 

A He was further checking the financial records 
of the company. At the February 4 meeting we still didn't 
have a completed statement of our 12C9 records, financial 
records. 

THE COURT: As of December 31, you didn't have 

thut yet? 

THE WITNESS: That is correct. And Mr. 

Hourihan v/as working on these things. 

MR. MALONEY: I would object. There is no 
testimony that Mr. Kovar was in Barbados when Mr. Albert 
was there. He seems to be testifying not from personal 
knowledge. 

THE COURT: I think it is a little confusing 
as to the particular visits. 

You weren't L..t_ru the previous ti. ,e when Hr. 
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Albert was down there? You were in New York? 

THE WITNESS: The first time he came down to 
Barbados I was in Now York. 

TEE COURT: Now* around the time of the closing, 
when did you yet beck to Larbados? 

a iib V.I.MESS: I was sort of like a yo—yo. I was 
traveling back and forth constantly - ) and the second time 
that Mr. Albert was there was in January. 

THE COURT: Were you there then? 

THE WITNESS: Yes, sir. 

THE COURT: You were there when he was there? 

THE WITNESS: Yes, sir. 

Q What was the occasion for Mr. Albert's second 
trip in January? 

A Well, the second trip I had advised Mr. Albert 
that we had a buyer for the house in which I was living. 

When we set up the company in Barbados, one of 
the things wo did was to buy a hone, and that is where I was 
living. When I say "we," the corporation. I called hr. 
Albert and adviced him that we had a buyer for the property, 
an of ..er of . ^0. This h..u been indicated to :.r, .»loert 

Wiien I was in New lor k actually initially. Ann mi . “January 
Mr. Albert called r.e and mid that bo did r.ot want me 'o 
sell the pre. ertj , that I’. ssoy wanted to keep it and •./as 
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thinking in terms of having a place in Barbados that 
company officials as well as customers could stay, and 
therefore they wanted it and would pay the same price. I 
agreed to that. 

So he came down in January to work out with 
local counsel the papers necessary to have that take place 
subsequently, and then spent the rest of the time working 
with Mr. Ilourihan on the books. 

MR. McCONh’ELL: That brings us to the March 2 

closing. 

Would this be a good place to break? 

THE COURT: Yes. I will excuse you uncil 10 
o clock tomorrow morning. Please remember not to uiscuss 
the case with anyone in the meantime. Thank you very much. 
I hope you have a nice evening. 

(An adjournment was taken to March 3, 1K7-;, 
at 10 o' clock a.m.) 
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SCIENTIFIC HOLDING COMPANY, LTD. 
v. 

PLESSEY INCORPORATED 


March 8, 1974, 
10 A.M. 


(Jury in box.) 

THE COURT: Nice to see you this morning, and 

thank you very much for your promptness. 

Mr. Maloney, is there something you want to say? 

MR. MALCSTEY: Your Honor, this is Mr. David 

Grettcn, who is our manufacturing representative in charge 

of the Barbados plant during a period of the measuring year, 
and still an employee of Plossey. 

EDWARD A. KOVAR, resumed. 

DIRECT EXAMINATION CONTINUED 
BY MR. MCCONNELL: 

Q Mr. Kovar, I show you what has been marked Plaintiff's 
Exhibit 101 and ask you can you identify that for the 
record. 

A Yes, this is a sales brochure describing the 
facilities of International Scientific Limited which I 
prepared, I believe, in the early part of 1969. 

MR. McC0!7!THLL: I offer 101 in evidence. 

MR. MALONEY: No objection. 

(Plaintiff's Exhibit 101 received in evidence.) 
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MR. McCCNtTELL: I also offer in evidence at 
this time, your Honor, Plaintiff's Exhibit 109, which 
is a report on the proposed acquisition of International 
Scientific Limited prepared by Mr. Sinsheimer and given 
to the main board of directors of English Plessey. 

MR. MALONEY: Did you say 109? Or is it 104? 

MR. McCCNNELL: 109. 

THE COURT: Any objection? 

MR. MALONEY: No objection. 

THE COURT: Plaintiff's Exhibit 109 will be 
received in evidence. 

(Plaintiff's Exhibit 109 received in evidence.) 

MR. McCONNELL: I also offer in evidence at 
this time Plaintiff's Exhibit 11, which is a report under 
date of Febryary 25, 1970, prepared by Mr. Crocker, of 
English Plessey. Memory Components Division with reference 
to International Scientific Limited. 

THE CCURT: Any objection to that? 

MR. MALONEY: No objection, your Honor. 

(Plaintiff's Exhibit 111 received in evidence.) 

MR. McCCNNELL: I also offor in evidence at this 
"time Plaintiff's Exhibit 110, which is an excerpt of 
the minutes of a meeting of the board of directors of 
English Plessey under date of February 27th with reference 
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to the acquisition. 

MR. MALCWEY: No objection. 

(Plaintiff's Exhibit 110 received in evidence.) 

BY MR. MCCONNELL: 

Q Mr. Kovar, I believe you testified earlier that 
in one of the negotiating sessions you asked for an em¬ 
ployment contract on your behalf, and that Mr. Albert said 
he didn't think that would be possible. But as I recall 
your testimony, there was no final resolution at that 

point. Low, did you got an employment contract? 

A No, sir, I did not. 

MR. McCONNULL: With the Court's permission 

before going to the events occurring at the closing on 
Larch 2nd and 3rd, I would like to read portions of the 
exhibits that I have just introduced in evidence. Plaintiff' 
Exhibits 109, 111, and 110. 

Plaintiff's Exhibit 109 is a report from Mr. 
Sinsheimer to the main board of directors of English 
Plevsoy. 

THE COURT: I would say that if Mr. Maloney wants 
to read any other portions of these exhibits, you can go 
ahead and do so. 

MR. McCC!7NELL: I think to obviate that I will 
r'>ad at least, in the instance of this exhibit the entire 
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1 • 2 

report. It is not that long. The date of the report 



3 

■ 

is January 7, 1970. 



■ 

THE COURT: You will notice, ladies and gentlemen. 



1 5 

as some of you probably know, the English do this a little 



6 

■ 

differently than we do, and where we put the date January 7 



■ 

1970, the English do it 1.7.70. So if you notice that 



1 8 

on these exhibits, that is purely a difference between 



9 

■ 

ourselves and our English cousins. 



■ 10 

(Mr. McConnell reads from Plaintiff's Exhibit 109 



1 11 

to the jury.) 



12 

■ 

MR. McCONNELL: Next I would like to read a 



® 13 

portion of the Crocker February 25th report, February 25, 



8 14 

1970. 



15 

■ 

THE COURT: What exhibit number is that? 



• 16 

MR. McCONNELL: That is number 111, your Honor. 


8 17 

(Mr. McConnell reads from Plaintiff's Exhibit 


18 

1 

111 to the jury.) 


* 19 

MR. McCONNELL: I have just one more exhibit 


1 20 

to read. 


1 

THE COURT: V.’hich one is that? 


■ 22 

MR. McCONNELL: 110. This is the excerpt of 


8 23 

the minutes of the board of directors of English Plessey, 


i 

and the date of this is February 27, 1970. 


1 25 

(Mr. McConnell reads from Plaintiff's Exhibit 110 



244 



southern district court reporters u.s. courthouse 



fOCEY SQUARE. NEW YORK. N Y. CO 7 4580 





mmh 


133 


Kovar-direct 

to the jury.) 

MR. MALC2TEY: In connection with the reading 
that exhibit I think Mr. McConnell should inform the 
jury that it also indicates that Mr. Sinsheimer was not 
present at that board meeting. 

MR. McCOZINEbL: It indicates that Mr. Sinsheimer 
was not present. it indicates that the action to be taken 
on these matters was to be by Mr. W.J. Sinsheimer. 
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DIRECT EXAMINATION CONTINUED 
BY MR. MC CONNELL: 

Q Turning now to the March 2 closing, where did 
that occur, Mr. Kovar? 

A In Barbados. 

Q Over how long a period did the closing take place? 
A A day and a half. 

Q Can you fix the date? 

A Yes, March 2 and then part of March 3. 

Q Who was present for ISL? 

A Myself and Mr. Lewis. 

0 Mr. Lewis, again, is your attorney from Whir.•--";>? 

A That is correct. 

Q He was Mr. Shapiro's partner; is that right? 

A Yes, sir. 

Q Who was present for Plessey? 

A Mr. Milton Albert and Mr. Dubin. 

Q What, if anything, was said by Mr. Albert at the 
closing with reference to amending or changing the 
purchase agreement? 

A Mr. Albert advised us at the outset of the 
meeting on March 2 that there wore going to have to be 
changes made in the agreement before the closing. 

I asked him what he had in mind. 
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he said that his review of our financial records 
indicated to him that we were going to need $800,000 
additinal funds rather than $600,000 and that ho felt 
it was only fair that we agree to pay interest on the 
additional $200,000. 

The original agreement had called for an infusion 
of capital of at least $600,000, interest free, to ISL 
in the sense that whatever cost the money was would not 
be charged against our earnout and against the profits 
to be reported by ISL. 

lie said that the additional $200,000 that he felt 
was n ■ si ry woul i h ve to be - interest at ten ,-e:' 
and that we would have to charge that against our earnout 

formula. 

Q bid he say why, in his opinion, 800,000 was 
now required rather than 600,000? 

A lie said that on the basis of his review of our 
records that wo were going to need the additional 200,000 
and that the reports, which Hourihan had given him, 
confirmed that the additional 200,000 was necessary. 

Q liow was that resolved? 

A Well, I indicated, that I did not boli ve 200,one 

was necessary; that I had indicated earlier that I thou'.t 

600,000 would suffice and that it appeared to . that v: 

* 
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he was doing with the additional 200,000 was proposing 
to pay off all of our suppliers currently, whereas r;y 
original proposal with the 600,000 had assumed that we 
would only pay up to a thirty-day status in which we 
would still -- we would have paid all our creditors, 
all our suppliers, but those who were owed for less than 
thirty days would not be paid off. The normal billing 
be net thirty days. 

I indicated to him that I thought as a business 
judgment the additional 200,000 v/as probably a good thing. 
We had long been in a difficult situation of very slow 
pay to our suppliers and I agreed with him that I tho-a t 
it was a gocu judgment matter to pay then all up to date 
to restore their confidence in our ability to be a good 
customer of theirs, but T said that I didn't think that 
was necessary and I certainly didn't think it was necessary 
to the point of charging us the ten percent interest for 
that additional money. 

y What, if anything, did Albert say in response 
to that? 

A His response was consistent in that lie said 
he felt it was necessary; that it was his obligation 
to determine how best to finance the operation and in 
his judgment the additional 200,000 was nece. ..ry and 
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in his judgment the only fair thiny to do was to charge 
us for that additional money. 

When I questioned whether I had the authority to do 
that, Mr. Dubin said, well, that was my problem to work 
out and Albert strictly maintained a consistent position 
saying it was necessary and it was going to have to be a 
condition of the closing. 

0 Did you then agree to be charged with the cost 
of this additional 200,000? 

A Yes, sir; I did. 

Q At ten percent or 20,000? 

A Correct. 


n 


Nov 


was there 


;c:; 


fur 


t:;C 


in the 


purchase agreement? 


A Yes. When that matter was resolved, Mr. 

Albert said there was one other point that he wanted 
Mr. Dubin to explain and Mr. Dubin said that they wanted 
to reduce the period of time in which we had to reach 
minimum earnings. The contract, as I understood it, that 
we had signed on February A provided for ISI., the present 
manage ent of ISI., to reach an average of $15,C00 per 


month in 
third no 


Ll.c 

mor.l 

.is of 

Juno 

and 

Jul 


June heir. ; the 

Lh, 

CO: ' 

•ncir.y 

w i in 

the 

Lh 

ir 

d Month we w> re 

to s 

tart 

aver a 

'liny 

$15 

,00 

0 

a month. 

Mr. 
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in May rather than in June. 

I asked him why as to that and he stated that 
they had not really considered the fact that the March 2 
signing, closing, would give us an additional month 
because the measuring year started the first full month 
after the closing and the effect of a March 2 date would 
make the measuring year start April 1 and, in effect, 

would give us a free month of March to start to fill up 

\ 

the pipeline of material and get things moving again. \ 

Q In fact, was the March 2 closing date written 
into the February 4 contract? 

, A Yes, sir. 

Q What did you say as to that? 

A I told him I didn't think it was a justifiable 

reason; that they very well knew that March 2 was the 
closing; it had been in the February 4 agreement and I 
considered it to be an insufficient reason to make the 
change. 

I said I thought they knew they had us over 
the barrel and I felt they were trying to stick it to us. 

Q What did Dubin say to that? 

A Dubin said if that was my attitude maybe they 
ought to close off the whole thing right then and there 
because if I was going to have this feeling they were 

250 


southern district court reporters, u.s. courthouse 

FOLEY SQUARE. NEW YORK, N.Y. CO 7-«SB0 








EOR 


Kovar 


direct 


139 


unfair advantage, they didn't want that kind of 
relationship, so maybe they had better just close the 
whole thing out and not go through with it. 

Q You testified earlier that in connection with 
the proposed 1 acquisition by Data 100 back in September 
to secure a loan of $200,000, that you and Johnson and 
Van Bellingham had pledged your stock in the company. 

A That is correct. 

Q What had happened with that stock? 

A Well, Data 100 had advised us that it wanted 
the $200,000 paid back and that our failure to do so 
would result in their excercising their right to take 
over our stock. That initial notice was sent to us in 
November, as I recall, of 1969. It called for a payment 
back of the 200,000 by February. 

It was my understanding that we had sought 
and received an extension on that February demand on 
the basis that we were closing a deal with Plessey. 

So, at the time of March 2 I was under the gun of gettina 
the 200,000 to pay that back in order to protect our 
stock. 

Q But as part of the acquisition by Plessey — 
well, how had the loan been worked out with Data 100? 
Let's get that. 
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A After the signing of a preliminary agreement 
with Data 100, part of that preliminary agreement had 
called for them to guarantee us a loan from City Bank 
here in New York of $200,000. 

Q So, the loan has actually been made by the City 

Bank? 

A That is correct. 

Q As I understand it. Data 100 had guaranteed 
that loan? 

A Yes, sir. 

Q Under the purchase agreement with Plessey, what, 

if anything, was Plessey going to do with respect to the 
loan at the City Bank? 

A The first part of the 600,000, the first 200,000 
of it was earmarked for repayment of that loan. 

Q And so that would have taken Data 100 off the 
guarantee, is that right? 

A That is right. 

Q That would have freed your stock? 

A Yes, sir. 

Q But if they didn't do that, if they didn't 
pay off the loan at the City Bank, what would happen 
with your stock? 

THE COURT: Wait a minute. Aren't we getting 
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into conjecture here? The fact is it was paid, wasn't it? 

MR. MALOMEY: We have no objection, your Honor, 

because we intend to pursue this as well. 

THE COURT: All right, go ahead then. 

MR. MC CONNELL: I don’t know what ultimate 

action Data 100 might have taken, but I think what we 
ought to get is what they indicated they were going to do. 

THE COURT: I suppose you knew if the loan 

wasn't paid that the collateral, which was the stock, would 
be taken over either by the bank or Data 100; is that right? 

THE WITNESS: Data 100 had advised us that they 
were going to exercise that means. 

Q Now, had you not closed on March 2, could you 
have continued to operate the business? 

A It was my opinion that we were against the 
wall and that we could not. 

THE COURT: Would you tell us what you mean by 

that? What was the situation of your company on March 2? 

THE WITNESS: Well, during the month of 

February, your Honor, we had received the additional 
approximately $30,000 from Plessey for the purchase of the 
house that I was living in. 

THE COURT: Right. 

THE WITNESS: And it was anticipated and worked 
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out that that money would be just sufficient to keep us 
open through the month of February and, therefore, unless 
we have the additional monies coming in as of the 
closing, we were going to have insufficient capital to 
stay open. 

Q In your discussions, did Albert state when he 
had discovered that an additional $200,000 was going to 
be necessary? 

A He didn't say any exact date. He did say that 
the reports that Mr. Hourihan had given him that morning 
confirmed his original conclusion. 

Q I show you what has been marked Plaintiff's 
Exhibit 5, which is dated March 2, 1970, and ask you if 
you can state what that is? 

A Yes. This is a letter of understanding that 
was typed that day on March 2 by my secretary pursuant 
to the dictation of Mr. Dubin and then signed by Mr. 
Albert in behalf of Plessey and myself on behalf of 
International Scientific as an amendment of the February 
4 agreement. 

MR. MC CONNELL: I offer Plaintiff's Exhibit 5 
in Evidence. 

MR. MALONEY: No objection,your HOnor. 

THE COURT: It will be received. 
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[Plaintiff's Exhibit 5 received in Evidence.] 

Q Was that signed by you on behalf of International 
Scientific Limited? 

A Yes, it was. 

Q And by Plessey, Incorporated by Mr. Albert? 

A Yes 

Q Did that purport to record the two amendments 
that you just testified to? 

A Yes. 

Q The additional money and the shortening of the 

period? 

A Correct. 

Q Now, referring to Paragraph 2 of that agreement 

and the language which reads as follows: 

"The modification agreement, dated February 
18, 1970, with reference to the right by Plessey to 
assume full management responsibility on the occurrence 
of certain events is hereby further modified so that 
if profits of ISL commencing May 1, 1970 (crediting to 
the month of May the net profits of the two-month 
period comprised of March and April but not charging 
any net loss for that period) average less than 15,000 
per month, or if there has been three consecutive 
months of losses during that measuring year (excluding 
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the first two months thereof) shall no longer apply 
and Plessey shall have the right to assume full management 
responsibility. In such event, however, Plessey shall 
be obligated to continue the business of ISL during 
the measuring year in good faith." 

Now, what is your understanding as to the period 
of time that you had to make average profits of 15,000 
under that amendment. Plaintiff's Exhibit 5 ? 

A The period of time was moved up so it would 

have been May and June of 1970 that we had to reach the 
15,000 average. 

THE COURT: What you are saying is it was 
your understanding that "average" means two months? 

THE WITNESS: Yes, sir. 

THE COURT: That's really what the whole point is? 
THE WITNESS: Yes, sir. 

Q Before the agreement had read this "average 

commencing in June" and now it read 

uw reaa average commencing 

in May", isn't that right? 

MR. MALONEY: Objection, your Honor. There 

has been no document introduced in evidence to my 
recollection that says, "commencing in June." 


MR. MC CONNELL: 


It says commencing with the 


third month of the measuring year, which everybody concedes 
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is June. 


MR. MALONEY: All right, but I don't think we 

should refer to that as being in a document because it 
is an interpretation of a document. 

THE COURT: That is fair enough. I agree with 


that. 


This was the change, whether it was in the 
document or not, you agree this was, in effect, the change 
that was made? 

MR. mc CONNELL: It moved back or up, however 

you want to state it, like thirty days. 

THE COURT: All right. 

Q Now, does that exhaust your recollection of the 
conversations? 

THE COURT: Wait a minute. I don't know that 

that is a question. You have been asking questions. 

If you want to ask him does he recall anything further 
about the closing, you can do that. 

Q Do you recall anything further about the closing? 

A Yes, sir. 

Q All right, what is that? 

A Ihe question was raised by me concerning the 
payment that was to ake place in U. S. dollars. 

THE COURT: Payment of what now? 0 f the 800,000? 
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THE WITNESS: Of the $180,000 down payment. 

THE COURT: Oh, the down payment, all right. 

THE WITNESS: Plus the eventual payout at the 

end of the measuring year that was called for in U. S. 
dollars at that point. 

Barbados, which is part of the British 
Commonwealth and part of the Sterling area, as distinguished 
from the U. S. Dollar area, had laws indicating 
Governmental approval necessary to take money out of the 
Sterling area, just, as I understand it, England did, 
and I wanted an understanding amongst the parties that 
the dollars being paid by Plessey U. S. would be dollars 
paid in New York so that we wouldn't have any problem 
of bringing them into Barbados and then requiring 
Governmental approval to bring them out. 

Mr. Albert indicated that he thought that the 
dollars should be registered in Barbados and that it was 
our problem to get them out. 

We had some discussion on that matter and it 
was left that the contract provided it would be paid in 
U. S. dollars and there.was no specific agreement as to 
what the location was of that payment. 

Q Do you recall anything further? 

A I do recall during the argument as to the 
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amendments that Mr. Albert said he was going to have to 
call New York and stop the payment of the $200,000, 
repayment of the Data 100 loan; that he had indicated 
to the bank before he left New York that he was goinq 
to go ahead that day and both Mr. Dubin and Mr. Albert 
left my offices ostensibly to make connection with City 
Bank. 

Also, at one time or another during that 
conversation -- 

MR. MALONEY; I would have one objection at 
this time, your Honor. We seem to be losing all sense 
of time sequence with these various events. I can't 
understand when these very events happened in relation 
to one another. I mean he is going to be very confusing 
unless we fix some sequence here. 

THE COURT: I know, I think it is probably 

a little difficult. 

Where did this closing take place in Barbados? 

Was this at the office of the company? 

THE WITNESS: Yes, all of this conversation 
that I have referred to thus far took place on the 
morning of March 2 in my office. 

THE COURT: When did these problems, these 

proposed amendments, when were they discussed? Was that 

* 
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the first day? 

THE WITNESS: Yes, sir. 

THE COURT: When on the first day? 

THE WITNESS: The opening of the conversation. 

THE COURT: Right out of the box, that was the 
first thing and that would be the morning of the 2nd? 

THE WITNESS: Yes, sir. 

THE COURT: When was it that you say that there 
seemed to be this disagreement as to whether these 
conditions would be met and they said they had to advise 
the City Bank, when did that happen? 

THE WITNESS: This was still in the morning. 

THE COURT: That was still in the morning on 

the first day? 

THE WITNESS: Yes, sir. 

THE COURT: Incidentally, does the City Bank 

have a bank in Bridgetown? 

THE WITNESS: Yes, your Honor, it does. 

THE COURT: But they weren't doing it there, 
they said they would have to contact New York? 

THE WITNESS: They had made their arrangement 

with City Bank in New YOrk for the funds to ultimately 
be transferred down there. 

THE COURT: All right. 
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I am confused. As I understand it, the 200,000 
was to go to Data 100, isn't that right? 

THE WITNESS: Actually, it was to go to City 

Dank in New York. Data 100 also had worked with City Bank. 

THE COURT: I know, but that 200,000 wasn't 

coining down to Barbados? 

THE WITNESS: That 200,000 had already come 

to Barbados from City Bank on the Data 100 guarantee 
and what Plessey was doing was arranging for City Bank 
to be paid back and in assuming that 200,000 loan. 

That 200,000 was a loan directly to ISL, but 
it had been guaranteed by Data 100. 

THE COURT: Right. 

Q Do you recall anything further so far of the 
events at the closing? 

A Well, during the morning discussion Mr. Lewis 
and I also left the office on several occasions to 
discuss the amendments and prior to my agreeing to them 
and during that morning, early in the morning, Mr. 

Hourihan brought up the final financial reports, which 
is about the time that Mr. Albert said that he has 
confirmed his conclusions as to the additional 200,000 
being required. 

The agreement was a letter agreement of amendment 

261 

SOUTHERN DISTRICT COURT REPORTERS. U .$. COURT ROUSE 
FOLEY SQUARE. NFW YORK, N.Y. CO 7-A580 







EOR Kovar - direct 

and was finally concluded still that morning. 

Q Now, after the closing, were the creditors 
and the outstanding accounts payable paid off and was 
the infusion of capital contemplated put into the 
business? 

A Yes. 

Q I show you what has been marked Plaintiff's 

Exhibit 14 and ask you if you can state what that is? 

A Yes. This is a monthly statement prepared 

by me to the directors of the old ISL, now the new 
Scientific Holding Company;'“showing the results for 
March 1970. 

Q What does that show for the March results, 
first on the Plessey accounting basis, and, second -- 

THE COURT: Are you offering this statement? 

MR. MC CONNELL: I am sorry. I offer it 

in Evidence, your Honor. 

THE COURT: Have you any objection to this? 

MR. MALONEY: No objection, your Honor. 

THE COURT: All right, Exhibit 14 will be 

received. 

[Plaintiff's Exhibit 14 received in 
Evidence.] 

Q What does Plaintiff's Exhibit 14 show was the 
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operating result for March on Plessey's accounting 
basis and on ISL's accounting basis? 

A On Plessey's accounting basis it showed a loss 
of approximately $35,000. 

On the ISL accounting basis it showed a loss of 
approximately $18,800, the difference being expenses 
which were not attributable to ISL under the current 
earn-out formula under the purchase agreement. 

THE COURT: The current what formula? 

THE WITNESS: The current earn-out formula. 

Q Would you explain that? 

A Yes. As I noted before, the $600,000 infusion, 
the cost of that money was not to be charged against our 
earn-out formula, but, nevertheless, was a loan on the 
company's on which interest had to be paid and so that 
interest, which actually had to be paid and was an 
expense of the company, had to show as an expense, and, 
therefore, added to the loss of the company for that 
month, but it was not to be charged against the former 
owners under its contract earn-out. 

There were also expenses of Plessey personnel 
traveling in coming to Barbados and that kind of expense 
was not to be charged against the earn-out formula. 

A number of things of that sort, administrative 
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expenses of Plessey, which the company ultimately — 
the new company ultimately would have to pay and, 
therefore, were properly recorded as expenses of it, 
but, nevertheless, were not to be charged against the 
former owners. 

The difference was approximately $17,000 in 
this particular month. 
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Q I show you what has been marked Plaintiff's 
Exhibit 17 and ask you if you can state what that is. 

A Yes, sir. This is my report for the month of 
April to the directors of the old company. 

MR. McCCNNELL: I offer Plaintiffb Exhibit 17, 

% 

your Honor. 

MR. MALCNEY: We have no objection, your Honor. 
THE CCURT: Received. 

(Plaintiff's Exhibit 17 received in evidence.) 

Q April was the first month of the measuring 

\ 

year? 

A Yes, sir. 

Q What were the April results on Plessey's 

accounting basis and on ISL's accounting basis? 

A On Plessey's accounting basis it showed a loss 
of 18,000, whereas on the ISL accounting basis it showed 
a loss of 10,800. 

Q Do you recall a Spring Joint Computer Conference 
meeting? 

A Yes, sir. 

Q Where did that take place? 

A In Atlantic City. 

Q What was the nature of the meeting? 

A There were annually two meetings, a so-called 
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Spring Joint Conference a Fall Joint Conference, which 
was a gathering of computer and peripheral computer 
makers, engineers, for communication on certain papers 
and for the companies to have a display of products and 
for sales. 

Q Were you at that meeting? 

A Yes, sir. 

Q Who from Plessey was at that meeting? 

A Mr. Crocker. 

Q Who is he again? 

A He was the head of parent Plessey Electronics 
Division, which included memory products. He had a staff 
of engineers from England, which included a Mr. Jones, 
sunongst others. 

1HE COURT: When was this held? This conference? 
THE WITNESS: This would have been in May. 

THE COURT: May, 1970? 

THE WITNESS: Yes, sir. 

Q Was Mr. Clark present at that conference? 

A Mr. Clark was present. 

Q How about Mr. parr? 

A Mr. Parr came to the conference, I think, the 
second day. 

Q Again, who were those people? Mr. Clrk and Mr. 
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Parr? 

A Mr. Clark was president of Plessey Electronics, 
a subdivision of Plessey United States, and Mr. Clark 

9 

had been made by Mr. Sinsheimer to be responsible ad¬ 
ministratively to the ISL operation. I was supposed to 
report to him. 

Q I think there may be some confusion. You say 
Parr or Clark was the one you were to report to? 

A I meant to say Clark. 

Q Did you explain who Parr was? 

A Mr. Parr was introduced to me at that meeting 
as a newly hired marketing director for the United States 
memory operation. 

Q Where dd you go after the convention? 

A Mr. Crocker, Mr. Clark and myself returned to 
Barbados together. 

Q Now, either at the convention or on the plane 
down to Barbados, or after you got to Barbados, did you 
have discussions with those gentlemen concerning the 
management of ISL? 

A Yes, sir. 

Q Would you relate as best you can and try to 
give us the place where each conversation took place and 
what was said on that subject? 
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A Plessey had a display for the public and had had 
a paper read concerning plated wire memory, which was 
a new concept of a type of memory. This display was 
located in one of the hotels on the boardwalk. We, ISL, 
had been asked to bring up some of our material so we could 
also have a display. It was in that hotel suite when Mr. 
Parr came in and was introduced to me as having been 
newly hired by Mr. Clark that I discussed briefly with 
Mr. Parr our marketing setup and he discussed with me 
what he had been advised was going to be his area of 
responsibility and how he envisaged the marketing setup 
upon his employment. 

Q What did he say on that subject? 

A He indicated that it was his understanding, 
that he had been advised that he was going to have control 
over marketing, and marketing was going to be located in 
the Boston area, where he was going to move, and sales woulc 
take place out of that Boston facility, and that ISL wcu Id 
merely transfer on paper or sell to Boston, and Boston 
would then become the marketing and sales agent for ISL 
memory products. 

I told him that wasn't the way it could work 
during the measuring year and that I thought Plessey mis¬ 
understood the advantages that we had under the present sales 
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method, not only of fairly low cost of marketing, but 
also of having a tax free transaction, and that by setting 
up the Boston sales organization and having sales come out 
of Boston it would necessarily subject the entire sales 
to United States income tax, which woj^ld obviously affect 
earnings and would also increase our marketing costs. 

He said he didn't understand any of that, that 
we would have to get back to talk to Clark and Crocker. 

Q Were there some further conversations with 
either Clark or Crocker concerning the management of ISL 
or how this facility was to be run? 

A Yes. That evening the four of us, Crocker, Clark, 
Parr and myself went out to dinner together. 

THE COURT: This is in Atlantic City? 

THE WITNESS: Yes, sir. 

MR. McCQNNELL: Incidentally, your Honor, it's 
a minor thing, but I think I said Atlanta in the opening 
statement; it is Atlantic City. 

THE COURT: The jury and I won't worry about 

that now; we know it is Atlantic City. 

THE WITNESS: During the dinner I was asked to 
explain our method of pricing to Mr. Parr, and this had 
already been explained to both Mr. Clark and to Mr. Crocker, 
and they asked that I go over it again for Mr. parr's 

i 
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sake, which I did. 

Toward the end of dinner, and then when on our 
way back to the hotel and at the hotel we were discussing 
locations and functionings of a United States operation. 
Clark and Crock indicated that the United States operation 
should be in the Boston area. I indicated that I thought 
initially during the measuring year it should be left in 
Farmingdale, where Plessey Electronics was located. 

THE CCXJRT: Farmingdale what? 

TOE WITNESS: Long Island. 

THE COURT: We are getting closer to home. 

THE WITNESS: I indicated that purchasing had 
already been set up there for our operation, it was close 
to JFK Airport, and the facility was already there, and it 
would be the cheapest and most efficient way of starting 
up a United States facility. 

I said that I thought in the long run that Coral 
Gables, Florida, would be a preferred spot for a United 
States sales facility because of its proximity to the 
Miami International Airport, which was just 15 minutes 
away, that there were many freight flights, as well as 

9 

direct flights, to Barbados, and that Miami had good 
contact with all the rest of the United States. 

I said, "Last, but not least, if you are going 
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to hire additional engineers, you will find them much 
more amenable to live in Florida than in Boston." 

And, as I say, that conversation started at 
dinner, kept on during the trip back to the hotel, and 
continued at the hotel. 

At the hotel some of the English engineers got 
involved in the conversation, and Mr. Crocker finally 
closed the conversation out rather abruptly by saying 
that the Boston area had been approved by the board of 
directors, that they had had a hard time getting the 
program sold to them in the first place, and he certainly 
was not going to go back and ask for any changes, and there 
certainly was no sense in discussing it any further. That 
brought the conversation to a close that evening. 

Q Was there some further conversation on the plane 
down to Barbados and after you got there? 

A Yes. On the plane going back to Barbados the 
following day Mr. Clark and I got together. He indicated 
that he wanted several changes to be made. 

First, he wanted Mr. Parr to have complete 
control of marketing starting immediately, which control 
would include the right to set prices on all new orders. 

He wanted our chief engineer, Mr. Koppel, to report to 
a Mr. McNamara, whom he had already hired in the United 
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States. 

To back-track a bit, when we signed the initial 
agreement with Plessey, Plessey had already hired a Mr. 
Kinkhof, who was hired as head of United States Plessey, 
Plessey manory operations, and a Mr. McNamara, who was 
hired as their chief memory engineer. 

So Mr. Clark said he wanted Mr. Keppel to report 
to Mr. McNamara, who was staying on. Mr. Kinkhof had 
been already terminated by Plessey prior to Mr. Parr's 
being hired. He wanted a change of our production 
facility to coincide with the type of operation, the type 
of layout that they had in Lisbon and in Malta. 

To explain that, we had a bench system of 
assembly. Employees were seated along the bench doing the 
assembly and inspection work. Plessey used an individual 
desk system, where each employee had his own work station, 
in effect,rather than being located at a bench. They 
liked that system; they were familiar with it; and they 
said they wanted to do the same thing in Barbados. 

They wanted the prototype work — 

Q Prototype meaning what? 

A Well, in most cases when we were talking with 
new customers, they would ask for us, they would give us 

an order for one or two units, which we would build as a 

272 


SOUTHERN oistrict court reporters. U.S. courthouse 
FOLEY SQUARE. NEW YORK, N.Y. CO 7.45S0 



























mm h 9 


Kovar-direct 


161 


prototype of the product that they wanted, it was a 
one of a kind of building. And they would then check out 
the quality of the work, the workmanship, to see whether 
it met their standards before giving us a production order. 

Mr. Clark's thought was that that prototype 
operation should be located in the States and that personne 
should be hired in the States to perform that function. 

He wanted, in effect, the engineering to be moved to the 
States, but that was not an immediate matter, leave it in 
Barbados for the time being, but that was eventually part 
of the matrix plan. He explained it. 

I indicated to him that I could not agree to 
turn over pricing and the marketing responsibility to 
someone else, and that as to having Mr. Keppel report to 
Mr. McNamara, I said McNamara was a plated wire memory 
engineer, he had no background in core memories, and I 
thought that was a mistake and I would not agree to that. 

As to the layout of the plant, I indicated 
that we had hired personnel from a number of different 
memory companies in the United States, it had been their 
experience in these various different companies, including 
Control Data, Ferroxcube, and several others, that the 
bench system had been used and was being used, and that 
while the desk system might even be better, it would 
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obviously cost money to make the changeover and it ob¬ 
viously would affect production while the changeover was 
being completed. And so I said I didn't think that should 
be done during the measuring year. 

The plane stopped in Antigua, and Mr. Crocker 
took me aside and said that I should back off, that Mr. 
Clark was starting to get angry with me, and that I should 
try to think this thing through to see whether I could not 
agree with the suggestions that were being made. 

And I told him that I didn't see how I possibly 
could, having the responsibility and the right to maximize 


profits during the earn-out year. 

The conversation did not continue from Antigua 


4 


to Barbados, a relatively short trip, but did resume the 
following morning in my office. The intention of the 
meeting for Clark and Crocker to come into Barbados was 
to have a two or three-day meeting with all the engineer 
personnel and for them to become familiarized with our 
methods and our people. 

But the following morning, when they met in 
my office, Mr. Clark asked me whether I had changed my 
mind on the matters that we had discussed the night before, 
and I told him I had not. He said he thought there was 
a conflict of interest between us, that he v/as trying 
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• 2 

to do the best thing for the company, and that by my 


3 

taking the position that itwas not the best thing for 


4 

the old, prior owner, that a conflict of interest was 


5 

developing. And I told him that I did not think that was 

1 • 

• 

6 

the case, that I was taking the position nothing shauId 


7 

be done to injure the company, and that in the long run 


8 

it seemed to me if wevere making money it was to their 


_ 9 

benefit as well. 


10 

The meeting came to a very quick end, and Mr. 


11 

Clark said, well, if that was going to continue to be 


12 

my position they would have to go back and talk to Mr. 


13 

Sinsheimer. I suggested if they wanted to make these 


14 

changes now, that I would bo willing to do so if they 


15 

agreed to pay the full pay-out, and that I was sure then. 


16 

as I am now, that our shareholders and investors would 


17 

have been pleased to receive their money immediately. 


18 

and that if Plessey felt strongly enough that these changes 


19 

were going to be to their long term advantage, that I would 


20 

then be more than willing to make them. And, as I say. 


21 

Clark indicated he would have to get back and talk to Mr. 


22 

Sinsheimer. The meeting was terminated. 


23 

They asked for Mr. Peter Hewitt and Mr. Jones, 


24 

the English engineer who was down there to meet with them 


25 

that afternoon at the hotel where they were staying, and 
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they then left the following morning without any further 
meeting with our personnel. 

THE COURT: This might be a good time to take 
our morning recess. 

(Recess.) 

by mr. McConnell: 

Q Mr. Kovar, after this May meeting with Mr. 

Clark, Mr. Crocker, the conversations of which you have 
just related, did you make some report to ISL, now SHC, 
directors? 

A Yes, I did. 

Q Was that report attached to your May 13th report, 
which is in evidence as Plaintiff's Exhibit 17? 

A Yes, my handwritten notes.’ 

Q Do you have Plaintiff's Exhibit 17 in front of 

you? 

A Yes, I do. 

Q Will you read to the court and jury your report 
of the events? 

1HE COURT: Is it in evidence? 

MR. McCCNNELL: Yes. 

A Yes. 

Plessey has asked for complete control of our 

8 

marketing activities including the right to set prices. i 
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have advised them I could not agree unless they now agree 
to pay the full pay-out at the end of the 12 months regard¬ 
less of how well ISL does. They also asked for greater 
control of operations, e.g.,they want to completely 
revise the production layout, benches, etc. I have 
answered that the expense of any such change cannot be 
charged against pay-out formula. Their 'asking' for the 
two alternates was more in the form of a corporate directive 
My response was in the form of being unable to accede to 
the direction. I have been advised that they are reviewing 
the situation and will respond shortly. This all took 
place in the last three days. Any written reference to 
this matter shall be marked 'confidential' to my attention, 
please, as I do not want this situation to be known." 

And my initials "AK." 

MR. McCONNELL: Your Honor, I offer in evidence 

at this time Plaintiff's Exhibit 20, which is a memorandum 
prepared by Mr. Clark under date of May 25, 1970, reporting 
on events and meetings occurring on May 20th and May 22nd 
in England. 

THE COURT: Any objection? 

MR. MALONEY: No, your Honor. 

THE COURT: Received. 

(Plaintiff's Exhibit 20 received in evidence.) 
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2 


MR. McCONNELL: At this time, your Honor, I 


3 

aak permission to read the exhibit to the jury. 


4 


THE COURT: All right. 


5 


(Mr. McConnell read from Plaintiff's Exhibit 


b5 6 

20 to 

the jury.) 


7 

Q 

Did you have occasion to go to New York and 


8 

did you on such occasion meet with Mr. Clark and Mr. Albert 


9 

in early June? 


10 

A 

Yes, I did. 


11 

Q 

Can you fix the date? 


12 

A 

It was on June 11, 1970.. 


13 

Q 

Now, let me back-track a moment. The report 


14 

I just 



15 

read to the jury was dated May 25, 1970. At that 


wime, Mr. Kovar, were the May operating results known? 


16 

A 

No, sir. 


17 

Q 

When did they first become available? 


18 

A 

I believe it was June 5th. 


19 

Q 

There was no report of sales activity in June 


20 

at that 

time, either? 


21 

A 

That is correct. 


22 

Q 

Who was present at this meeting on the 11th 


23 

in New 

York? 


24 

A 

Mr. Albert, Mr. Clark and myself. 


25 

Q 

What was said and by whom? 
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A I had been expecting to meet with Mr. Sinsheimer. 
I had talked to Mr. Clark several times during the month 
of May after ou_* meeting, asking him what decision had 
been reached, and Mr. Clark — 

THE COURT: Where was Mr. Clark at this time? 

THE WITNESS: In New York. 

THE COURT: You were telephoning him in New York? 

THE WITNESS: Yes, sir. 

Q The decision reached as to what? 

A Well, when the May meeting of Mr. Clark, Mr. 
Crocker and myself broke up it was on the basis that they 
were going back to talk to Mr. Sinsheimer to determine 
what was to be done with the situation and that they 
were going to advise me as to what the decision of Plossey 
would be. So I called Mr. Clark on two occasions, I 
believe, asking him if the decision had been reached. 

On both occasions he indicated that they had not had a 
chance to get the matter resolved yet. 

Then somewhere around the 5th or 6th of June, 

I believe, I came up to the States, and a day or two later 
Mr. Clark called me and stated that Mr. Sinsheimer wanted 
to see me on the 11th in New York, and so I flew to New 
York. I was in Chicago, and I flew to New York on the 11th 
to meet with Mr. Sinsheimer, and in his stead Mr. Albert 
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and Mr. Clark were present. I walked into Mr. Sinsheimer' 
office where the meeting took place and Mr. Clark handed 
me a letter. 
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Q I show you what has been marked Plaintiff's 

Exhibit 26, which purports to be a copy of a letter from 
Mr. Sinsheimer to International Scientific Limited, 
attention Mr. A. Kovar, under date of June 9, 1970. I 
ask you if you can identify that as the letter? 

A Yes, it is. 

MR. MC CONNELL: Your Honor, I offer Plaintiff's 

Exhibit 26 in Evidence, but without admission as to the 
assertions contained therein. 

THE COURT: Any objection to receive the 

% 

letter in Evidence? 

MR. MALONEY: No, sir. 

THE COURT: It may be received. 

[Plaintiff's Exhibit 26 received in 

Evidence.] 

MR. MC CONNELL: If I may, let me interrupt 
the examination at this point to read the letter from 
Mr. Sinsheimer to Mr. Kovar or to International Scientific 
Limited, Attention Kovar. 

[Mr. McConnell read Plaintiff's Exhibit 

26 in Evidence to the Jury.) 

Q When thjt letter was handed to you, Mr. Kovar, 

what did you say, if anything? 

THE COURT: You didn't finish up the letter. 
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I think you should do that. Who signed the letter? 

MR. MC CONNELL: "Very truly yours, Plessey, Inc. 
by Warren J. Sinsheimer." 

THE COURT: All right. 

MR. MC CONNELL: It shows copies going to the 
directors of ISL. 

A After reading the letter I asked what it meant 
to me personally and Mr. Clark advised me that I was 
being terminated immediately. 

I asked him what the company intended to do, 
what their plans were as far as severance pay or the like 
for me. 

He said that they thought that the fair thing 
to do would be that they would continue to pay me for 
six months so thc.t I could have time to move back to the 
States and look for a job. 

I asked them if they wanted me to spend a 
certain amount of time with the company and with them 
in effecting a transition. 

And they said, no, that they would like me to 
go down to Barbados immediately and clear out my office; 
that they had a team that was coming in that Saturday. 

This was on a Thursday. 

I told them that my older daughter was being 
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- 3 

I 2 

graduated from high school the following day and that my 


3 

youngest son had pneumonia and I didn't think I could 


" 4 

leave that quickly. 


1 5 

They said, well, the team would go down anyway. 


6 

They would lock my office and no one would go into it 


■ 7 

and I would be assured that all my personal papers would 


1 8 

not be touched; that as soon as I could get there, they 


9 

would appreciate my going in and clearing out my personal 


* 10 

effects. 


I 11 

I asked them why they felt that this was 


12 

necessary to do. 


* 13 

They said that under the circumstances it was 


1 14 

becoming apparent that a conflict of interest was arising. 


15 

Both Mr. Albert and Mr. Clark said that they 


" 16 

were not questioning my abilities and that they would 


8 17 

be quite willing to give me letters of recommendation. 


_ 18 

tut Mr. Clark repeated what he had told me down in 


19 

Barbados that conflict was arising and that they wanted 


I ' 20 

the relationship to be an amicable one and, therefore. 


■ 21 

thought it better to sever it at that point before the 


" 22 

conflict grew and animosities might develop. 

£ 


1 23 

They then asked me if I would like to go out 


■ 24 

to lunch with them and I said no and left. 


25 

Q Do you recall what the May results were? 
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A Yes, we had a profit of between $6 and $7,000. 

Q Do you recall what the sales were for May? 

A The new sales were approximately $131,000 and 

return sales added on so the gross sales were about 141 to 
about 142,000. 

Q Do you recall what you were projecting for your 
June sales? 

A Yes, both Mr. Hewitt and I were projecting 
approximately 210,000. 

Q On projected sales of 210,000 for June, do 
you have an opinion as to what profit you would have 
earned? 

MR. MALONEY: Objection, your Honor. I don't 

think it is a matter of opinion. 

MR. MC CONNELL: Your Honor, I think that this 

man is entitled to give his opinion. 

THE COURT: Let's put it another way. What 
were your sales in May? 

MR. MC CONNELL: $143,000, your HOnor. 

THE COURT: I have 131,000. What were the 

sales? 

THE WITNESS: The new sales, I think were 
131 to 132,000, but under the accounting system they also 
recorded the return sales so the total was 142 to 143,000. 

THE COURT: What do you mean by return sales? 
southern oistrict court reporters, u s. courthouse 
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THE WITNESS: Well, prior to the Plessey 

purchase, Mr. Albert had suggested to Mr. Hourihan, our 
financial man, that Plessey deducted from sales any 
returns of product during the month and added to sales 
any repaired products that had been returned and then sent 
back to the customer. We had not done that in the past, 
but we accepted his suggestion and from that point on 
followed this three-step method of computing final sales 
for the month. 

On that Plessey method the sales for the month 
of May were somewhere between 142 and 143,000, to my 
recollection. 

THE COURT: Are you offering this Exhibit 16? 

MR. MC CONNELL: This is 22, your Honor. 

I am going to. 

Q I show you what has been marked Plaintiff's 

Exhibit 22 and ask you if you can identify that? 

A Yes, this would have been the report showing 
the May results as compared to April results. 

MR. MC CONNELL: I offer Plaintiff's Exhibit 
22 in Evidence, your Honor. 

MR. MALONEY: Your Honor, I would have no 

objection of the piece of paper without admitting the 
accuracy of the figures on it. 
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THE COURT: That's all right. It was prepared 

by you or under your supervision, is that correct? 

THE WITNESS: Actually this statement was 

prepared by Mr. Hourihan. I was in the States at the time. 

THE COURT: All right. Mr. Hourihan being 

Plessey r s controller? 

THE WITNESS: Controller, yes. 

THE COURT: All right, I will receive it. 

[Plaintiff's Exhibit 22 received in 
Evidence.] 

MR. MALONEY: Did the witness say that Mr. 

Hourihan was Plessey's controller? 

THE WITNESS: At that point Mr. Hourihan had 

been promoted to the position of controller by Mr. Albert. 

He was an ISL employee of the ISL which was owned by 
Plessey. 

THE COURT: Hourihan came down with Plessey? 

THE WITNESS: No, sir. 

THE COURT: He did not? 

THE WITNESS: He had been our chief accountant. 

THE COURT: He had? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

Q But stayed on after the acquisition; is that right’ 
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A He stayed on and was promoted. 

THE COURT: What is it about June? Were 

there any statements prepared with respect to the month 
of June? 

MR. MC CONNELL: Yes, we have the June 

forecast, your Honor, but before we get to that, I also 
want to offer in Evidence Plaintiff's Exhibit 25. 

MR. MALONEY: No objection, your Honor. 

THE COURT: All right, received. 

[Plaintiff's Exhibit 25 received in 

Evidence.] 

Q Referring to, first. Plaintiff's Exhibit 22, 

what is the total gross sales shown on that Exhibit? 

A 143,462. 

Q That is for the month of May? 

A Yes, sir. 

Q What is the profit figure shown? 

A $6,210. 

Q Now, referring to Plaintiff's Exhibit 25, which 
is a report prepared by Mr. Hewitt under date of June 5, 
which shows copies going to Clark, Crocker and yourself, 
Kovar, what does that show for May forecasted sales? 

A May forecasted 135,000. 

Q And actual sales? 
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A The net had been 143,462. His report shows 
142 rounded. 

MR. MALONEY: I would object to that, your Honor 

THE COURT: I don't follow it. 

MR, MALONEY: He is saying that the figure on 
the net deliveries of 142,000 on Plaintiff's Exhibit 25 
is a rounding by Mr. Hewitt of the gross sales of $143,462 
on Plaintiff's Exhibit 22. Now, that is not a rounding. 
Somebody had two different figures, that is obvious. 

THE COURT: I think so. 

MR. MC CONNELL: The profit figure is the same, 

isn't it? 

THE COURT: I don't think it makes too much 

difference. 

MR. MALONEY: I object to that comment by 

counsel because I don't think any profit figure is shown 
on Plaintiff's Exhibit 25. 

THE COURT: There is a written figure, I don't 

know where it came from, of the net deliveries, profit 
$6,210. Have you got that on yours? 

MR. MC CONNELL: Yes. 

MR. MALONEY: I don't think Mr. Hewitt put 

that on there. 

THE COURT: I don't know. 
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MR. MC CONNELL: Mr. Clarke put that on there 

and he has so testified on deposition. There is no dispute 
about that. 

MR. MALONEY: The handwritten notations on 

Plaintiff's Exhibit 25 were added at a later time. 

THE COURT: By Mr. Clarke? 

MR. MALONEY: By Mr. Clarke. 

THE COURT: I will allow that. That's all right. 

That agrees with Exhibit 22 anyway. 

Q I am not sure whether we got this. You had 

forecasted sales of 135,000. What were your new sales, 
what were your net returned sales and what were the 
total sales? 

A My recollection is that the actual new sales 
were about 132,000 and that the difference between 
returns and repairs were in our favor and that we had 
$110,000 more going back to the customer, which would have 
given us a gross of 143 plus. 

MR. MALONEY: Your Honor, could I ask at 

this time that we have a definition from the witness on 
new sales? 

THE COURT: I think the jury and I are getting 

rather confused by all this anyway. 

MR. MALONEY: That is why I suggested it because 
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■10 

2 

I think it would be helpful. 


3 

MR. MC CONNELL: That is my term and it may 


4 

have added confusion. 


5 

Q Can you explain it, Mr. Kovar? 

■ 

6 

THE COURT: Is anybody going to testify who is 


7 

an accountant that can tell us the story about some of 


8 

these things? 


9 

THE WITNESS: Your Honor, I don't think that is 


10 

an accounting term, really. 


11 

MR. MALONEY: Mr. McConnell has Mr. Hourihan 


12 

on his witness list so perhaps he can help us out when 


13 

he comes and testifies. 


14 

THE COURT: I think I would rather handle it 


15 

that way. I think I would allow the witness to indicate , 


16 

as he figures, these sales of 143,000 and a profit of 


17 

$6,210 for May. Is that correct? 


18 

THE WITNESS: Yes, sir. 

H * 

19 

THE COURT: All right. Let's start with that. 


20 

Then, in June? 


21 

MR. MALONEY: I continue my objection to the 


22 

accuracy of those figures. 


23 

THE COURT: The witness is saying what he 


24 

thinks. You can put somebody on who says something 


25 

different and the jury and I can consider that. 
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2 

q What sales were you forecasting for June? 


3 

A 210,000. 


4 

THE COURT: What was the basis for that? 


5 

THE WITNESS: On the basis of orders in hand. 


6 

delivery requirements and arrearages. 


7 

THE COURT: Your forecast of June were sales 


8 

of $210,000, right? 


9 

THE WITNESS: Yes, sir. 


10 

THE COURT: That is based on— 


11 

THE WITNESS: New sales — 


12 

THE COURT: What was the figure for new sales? 


13 

THE WITNESS: $210,000. 


14 

MR. MALONEY: Your Honor, I am getting a 


15 

little confused. 


16 

THE COURT: I am trying to find out, Mr. Kovar, 


17 

what was the basis of your June forecast of $210,000? 


18 

THE WITNESS: Yes, sir, it was on the basis 


19 

of the orders that we had in hand and wh-ch were in 


20 

production. 


21 

THE COURT: How many orders did you have in 


22 

hand and how many did you have in production, if you 


23 

remember? 


24 

THE WITNESS: We actually had orders amounting 


25 

to two million some plus. What we had from those 

291 

SCUT HtRN l'«STP»CT COURT M fc. PC •"< T l Mi U S. COURTHOUSE 

fOlLV SQUARE NEW YORK. N . V. CO 7-4SM 


\ 


% 







EOR 


Kovar - direct 


179 


orders were production schedules for completion and 
for delivery in the month of June. 

THE COURT: What you are saying is this 

estimate was on the basis of your best recollection as 
to the orders in hand and the production schedules at 
the time; is that right? 

THE WITNESS: Yes, and, as indicated on this 

exhibit, it was also Mr. Hewitt's forecast; yes, sir. 

THE COURT: That is the basis of it? 

THE WITNESS: That is correct. 

THE COURT: You haven't got all those figures 

hero, but this was how you figured this estimate of $210,000’ 

THE WITNESS: Yes, sir. 

THE COURT: Okay. 

Q Now, do you have an opinion as to the profits 

you could have earned on forecasted sales of $210,000 in 
June? 

MR. MALONEY: Objection, your Honor. 

THE COURT: I will let him express an opinion. 

I would like to know the basis of it, but I will let him 
express an opinion. 

What do you think you would have done on 
$210,000 of sales? 

THE WITNESS: Approximately $30,000. 
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THE COURT: You think you would have done 

30,000. Would you explain why that is? 

THE WITNESS: Yes. On the basis of the 

volume of orders, knowing what the materials costs would 
be for those, particular orders and estimating the labor 
costs for those orders and knowing what our overheads 
were at that time, it was estimated that it would be 
a $30,000 profit. 

Q So that if your opinion is correct and if you 
had made profits of 30,000 -- 

THE COURT: You don't need to rehash it all. 

All we have is that Mr. Kovar estimated on this basis 
that he thought they would have a profit of $30,000 in 
June. 

MR. MC CONNELL: Yes, but added to the main 
profit that had already been booked, that would be a 
total profit for the months — 
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MR..MALONEY: I object to that. 

MR. MCCONNELL: Of 36,000. 

1HE COURT: He is just doing some addition. 

I don't know what good that does. 

MR. MALONEY: All right, your Honor, I will 
withdraw the objection. 

THE COURT: I guess the jury and I could agree 
that if you add 30,000 and 6,000 we would get 36,000. 

A 11 right. 

Q If the averaging provision under the contract 
means what your understanding is — 

THE COURT: Let's not get into that too much. 
That is *in the nature of a summation. He has told us 
what he thought the averaging meant. I don't think we 
have to go through that again. 

Q I want to back up in time, Mr. Kovar. Did you 
have discussions with anyone from Plessey concerning 
farming out some work from Barbados to either Plessey's 
plant in Lisbon or Malta? 

A Yes, I did. 

Q With whom did you have those discussions? 

THE COURT: When? 

Q And when. 

A They had taken place in April. I don't have 
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a date in mind. They had taken place in Barbados with 
Mr. Peter Hewitt. 

Q What was the discussion on that subject? 

A Mr. Hewitt had been production manager of 
Plessey's Lisbon facility before he came to Barbados and 
he was at that time in April our production manager. 

He indicated that we had a substantial arrearage 
on the orders for Hewlett Packard, one of our largest 
customers. By arrearage I meant that we were behind in 
our delivery schedule to them and he suggested that we 
send material to Lisbon and ask Lisbon to assemble the 
planes, which were used in the Hewlett Packard stacks, 
and we could catch up some of the backlog, some of the 
arrearage by having Lisbon complete these planes, which 
we would then stack, test and deliver to Hewlett Packard. 

He said that he was sure that Lisbon would do 
this fcr us at cost and that their costs were substantially 
less than our overheads and on the order of 75 cents 
U.S. per hour compared to a figure which was probably 
closer to $1.75 on our part. 

I asked him whether he thought Lisbon could 
perform it. 

He said he had no doubt that they could and 
that economically, as well as officiencyv/ise, it would 
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be to our advantage. 

I agreed. 

In late April or May we did, in fact, send 
material to Lisbon with instructions to string planes 
for us. 

Q Do you recall how the billing costs for that 
work done by Lisbon compared with your own actual cost? 

MR. MALONEYi Objection, your Honor. I think 
the bills would be the best evidence of the cost, not 
Mr. Kovar’s recollection. 

THE COURT:I don't know that he's got the bills. 

MR. MALONEY: He has had an opportunity to 
obtain the bills ,yourHonor. 

MR. McCONNELL: We don't have the bills. 

MR. MALONEY: I still maintain my objection, your 

Honor. 

TOE COURT: I think you are right. We should 
have some, rather than an estimate, I suppose that is a 
figure that can be ascertained. 

MR. MALONEY: It certainly could, your Honor. 

We have the material — 

Q Did anybody ever report _ 

MR. MALONEY: Mr. McConnell, excuse me. We have 
the material and would be glad to provide it to Mr. 
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1 

McConnell. I don't know that we have it with us today. 


■ 3 

however, but we could provide it to him. 


4 

THE COURT: You provide it to him. That's 


8 5 

fair enough. I think it ought to be on the basis of 


6 

the bills. 


" 7 

Q After you were fired, what did you do? 


1 8 

A Well, immediately after I returned to Chicago 


9 

and then I flew down to Barbados several days later. 


10 

cleared out my desk and then flew back to the States again. 


1 

Q Did you subsequently return to Barbados? 


■ 12 

A Yes. Then, when I came back by that time my 


13 

son had recovered and my wife and son and I returned to 


1 

Barbados. 


■ 15 

Q When you returned to Barbados, did you attempt 


16 

to — 


1 17 

THE COURT: Don't start leading. Ask him what 


■ 18 

he did when he returned to Barbados, if he can answer that. 


19 

Q What, if anything, did you do with respect 


| 20 

to finding out what was going on with the Barbados facility 


■ 21 

a fter you came back to Barbados or returned? 


22 

A Well, I made contact with the staff members 


1 23 

who remained at ISL to attempt to determine what was 


■ 24 

happening. 


25 

0 Did you ask for any information, financial 
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information? 

A Yes, I did. I asked Mr. Hourihan if I could 
have copies of the normal monthly reports that we had 
prepared in the past. 

Q What did Mr. Hourihan say to you? 

MR. MALONEY: Objection, your Honor. 

THE COURT: Did you get the monthly reports? 

THE WITNESS: No, sir. 

THE COURT: Okay. 

Q Approximately when was it that you talked to 
Mr. Hourihan, if you recall? 

A Well, I spoke to him on several occasions while 
I remained down there. The initial time would have 
been somewhere toward the end of June. 

MR. McCCHNELL: If the Court please, I offer- 
in evidence at this time Plaintiff's Exhibit 56, which 
is a telegram from Hourihan — 

MR. MALONEY: Your Honor, I would object until 
I have had an opportunity to look at the exhibit. 

THE COURT: What did you say this exhibit is? 

MR. McCONNELL: 56. 

THE COURT: All right, yes. 

MR. MALONEY: I have no objection, your Honor. 

THE COURT: It will be received. 

298 


SOUTHERN OISTRICT court reporters u.s. courthouse 

FOLEY SQUARE. NEW YORK. N Y. CO 7-4580 






1 

XX 2 

3 

4 

5 

6 

7 

8 

9 

10 

b4 11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


eoh6 


Kovar-direct 


186 


(Plaintiff's Exhibit 56 received in evidence.) 

MR. McCONNELL: At this time I ask permission 
to read the exhibit to the jury, your Honor? 

THE COURT: All right. 

(Mr. McConnell read Plaintiff's Exhibit 56 
to the jury.) 

Q I show you what has been marked Plaintiff's 
Exhibit 13 and ask you if you can identify that? 

MR. MALONEY: Excuse me, what exhibit is that? 

MR. McCONNELL: 13. 

A This is a copy of the 1970 budget for ISL 
witii thebackup documentation. 

THE COURT: When was this prepared? 

THE WITNESS: This would have been prepared 
in December of 1969. 

THE COURT: Who prepared it? 

THE WITNESS: Mr. Hourihan. 

MR. MALONEY: Your Honor, I am not sure I have 
a copy of the whole exhibit. 

THE COURT: This goes through to a schedule F, 
the copy he gave me. 

MR. MALONEY: Your Honor, I am not sure that 

I have every piece — 

THE COURT: Do you want to take mine? 
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MR. MALONEY: I have no problem, but I would 
just like to reserve my objection until I can compare 
each page of Mr. McConnell's with my own. Perhaps after 
lunch — 

THE COURT: It will be received on that basis. 

13 will be received. 

(Plaintiff's Exhibit 13 received in evidence.) 

Q To your knowledge, Mr. Kovar, has that budget 
been provided to or given to the Plessey people? 

A Yes, sir; it had. 

Q Approximately when, if you know? 

A It would have been probably in December or 
at the latest in January; December of 1969 or January 
of 1970. 

MR. MALONEY: Could I inquire as to the basis 
of the witness' knowledge for his last statement? 

THE COURT: Yes. Do you remember the circumstances 
of that? Do you have any recollection of that? 

THE WITNESS: Yes. Mr. Hourihan was instructed 
to give this information to Mr. Albert. 

MR. MALONEY: I would move to strike the witness' 
testimony, your Honor, on the ground that he, apparently, 
has no personal knowledge of when this document was given 
to the defendant. 
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THE COURT: I will let it go. That is his belief 
that this was made available. If we find out it wasn't, 
we can strike it out. 

MR. MALONEY: I don't think there is any question 
that we had it, but I don't think this witness is qualified 
as to the date on which we received it, which may be im¬ 
portant at some point in the case. 

THE COURT: All right, that is his best recol¬ 
lection of it. 

Q Now, on that 1970 budget, what were the sales 
that you were projecting and what were the profits on those 
sales? 

A Sales were 2,448,954. 

THE COURT: That is for the year? 

THE WITNESS: Yes, sir. With a net profit of 

$360,149. 

Q Do you have an opinion as to the sales and 
profits that you could have earned during the measuring 
year had you been permitted to remain in management? 

MR. MALONEY: Objection, your Honor. 

THE COURT: I think I will sustain the objection. 
MR. McCONNELL: Your Honor, I want to be heard 

on that. 

THE CCUP.T: Docs that $360,000 figure appear 

301 



SOUTHERN OISTRICT COURT REPORTERS U S. COURTHOUSE 
FOLEY SQUARE, NEW YOPK. N.Y. CO 7-4SS0 









eoh9 


Kovar-direct 


189 


anywhere in connection with the contract? 

THE WITNESS: That 360,000 figure is the basis 
for the earn-out, the pay-out formula that was finally 
proposed by Plessey. 

THE COURT: That is what I thought. That is what 
I wanted to find out. 

Your question is what? 

MR. McCONNELL: I want Mr. Kovar's opinion 
as to the sales and profits he thinks the company could 
have made during the measuring year. 

THE COURT: What do you want more than this? 

He has put in this document and he said he gave this 
to the defendant and this contains an estimate of profits 
for the year of 360,000 and that was the figure that he 
tells me was used in the contract. 

Is that correct? 

THE WITNESS: That is correct. 

MR. McCONNELL: That is true, but actually the 
measuring year started April 1st. 

THE COURT: I am not too worried about that. X 
think I will sustain the objection. I think that covers it. 
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Q You previously testified you projected sales 
for $210,000 for the incnth of June. Do you know what 
the delivery period involved was? 

A Yes, it was to be on a five-week month. 

Q Do you know after take-over of management whether 
Plessey delivered on that five-weekbasis? 

A They did no'.. 

Q On what basis did they deliver? 

A They cut back to four weeks. 

MR. McCCNNELL: Your Honor, would this be 
a good place to break? 

THE CCXJRT: I would rather not break now. i 
would be willing to take a five-minute recess now, and 
then I would like to break, say, quarter to 1 or ten to 1. 

MR. McCCNNELL: I would like a moment. 

THE COURT: The jury and I will be very patient. 

We understand your problem. We will take a five-minute 
recess. 

(Jury excused.) 

_ v 

MR. McCCNNELL: Your Honor, I wanted to be 
heard on the question of Kovar giving an opinion, a 
present opinion as to profits.for the measuring year. 

THE COURT: No, not unless there is some other 
evidence introduced first on the subject. The witness 
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an estimate of earnings for 1970 which he submitted 
to Plessey. I don't think it would be helpful at this 
Point to have him give another estimate covering the same 
re l a tive period in view of what has happened since. 

(Reces.) 

(In the robing room.) 

THE COURT: Mr. McConnell, would it help you if 
I sent the jury out to lunch now? 

MR. McCCNNELL: I think it would be better. 

MR. MALONEY: We have 1 no objection. 

THE COURT: I will be glad to do that. 

I will ask the clerk to tell the jury that we 
have decided to take the luncheon recess and ask them 
to come back at quarter to 2. 

MR. McCONNELL: Thank you very much. I appreciate 

that. 

(Luncheon recess.) 
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1:45 p.m. 

ALLAN KOVAR, resumed. 

MR. MC CONNELL: Your Honor, I have just a few 

tag ends here with Mr. Kovar, and I will be through my 
direct examination. 

BY MR. MC CONNELL: 

Q Mr. Kovar, what did you understand the Lisbon 
plant was going to charge ISL for the core planes that 
you had farmed out for the Hewlett-Packard account? 

A My understanding was we would be charged 
approximately $16 a U. S. per plane. 

Q Now, in addition to the core memory plane and 
other memory stack business, was the cable harness work 
that you were doing at Barbados to be part of the 
business from which profits were to be generated during 
the measuring year? 

A Yes. 

Q To your knowledge, was that business continued 

by Plessey? 

A It was not. 

Q And when, if you know, was that business 
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discontinued? 

A Immediately after my termination. 

Q Now, at that time did you have a pilot order 
or pre-production order with any customer for cable 
harness work? 

A We did. 

Q Who was that? 

A Honeywell. 

Q Do you recall the amount of that order? 

A Yes. The pilot order was for approximately 

$8,000 per month. 

Q For how long was that to continue? 

A It was orginally contemplated that that would 

be for the first six months of the year, January through 
June, of 1970. Honeywell was phasing out an entire 
plant in Massachusetts which produced all of its harness 
cable assemblies for all of the Honeywell operations in 
the country. They were closing that out. And the 
arrangement that we had worked out with them was that 
they were going to be transferring that work to us, as 
well as to a new facility that they were going to commence 
in Trinidad. They said that the 8,000 was the pilot 
order so we could get the idea of the type of cables 
they were doing, and it was to increase from that point on. 
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Q Now, you testified earlier that your 

export - import agent was STC, but in turn, STC, 

Scientific Trading Corporation employed a brokerage house? 

A Yes, sir. 

THE COURT: Customs broker? 

MR. MC CONNELL: Customers broker. 

THE COURT: That is not the brokerage house 

that the jury and I are familiar with. 

Q What was the name of that customs broker? 

A Freight Brokers International, I believe. 

Q Were Freight Brokers International services 

continued by Plessey, do you know? 

A They were not. 

Q Do you know when their services were terminated? 

A This was shortly after my termination, probably 

it could have been within the first part of July, the 
middle of July, at the latest. 

Q Do you know who was retained in replacement 
of Freight Brokers International? 

A Another customs brokerage house. The name was 
Barnett, I believe. 

Q Would that be Barnett-Priesley? 

A 7. believe so, yes. 

Q Now, did later learn of some difficulties 
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experienced in connection with that changeover of 
brokers? 

A I did. 

Q What was the problem? 

\ 

MR. MALONEY: I would object. Mr. Kovar 

couldn't possibly have any possible knowledge. 

THE COURT: How did you find out about this 

problem? 

THE WITNESS: I found out in two fashions. 

I found out from an attorney that we had originally hired 
to take care of customs matters and who was then kept 
on by Plessey, and I also found out from Mr. George White, 
who was an engineer, production engineer, United States 
citizen, whom we had originally hired and stayed on and 
was an employee of ISL at the time. 

THE COURT: In Barbados? 

THE WITNESS: Yes. 

Q Where did you learn this from Mr. White? 

A It was sometime in July, I believe. 

Q What did Mr. White report to you on that 
subject? 

A He reported that the — 

MR. MALONEY: I am going to object at this 
time to any conversations with rir. White. 
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THE COURT: I don't want to hear the 

conversation. From these two contacts, what did you 
think happened? 

THE WITNESS: That the relationship we had 

with Freight Brokers International and STL was terminated 
prior to any licenses being obtained by any other firm, 
and as a result Plessey did not have proper licenses to 
ship any material to Barbados, and that as a result there 
was a backlog of material piling up in New York, that 
Plessey tried to ship some of that material to its 
Brazil operation, having a license to ship Brazil with 
the intent of them getting it from Brazil up to Barbados, 
but that material was lost in transit. 

Q Did Mr. White report to you for how long a 
period materials were held up because of their license 
problem? 

A He did. 

MR. MALONEY: Objection, your Honor. 

THE COURT: I will let him answer that, 

not for the truth of it, but what he was told. 

What did he say it was? 

THE WITNESS: He said it was four to six 

weeks thereafter, 

Q Now, you mentioned a Mr. Ron Keppel earlier 
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in your testimony. Will you identify him again? 

A Mr. Keppel was an electrical engineer whom 
we had originally hired to be our chief electrical 
eng’neer, and he stayed on after the sale of the company 
and after my termination. 

Q For how long did Keppel stay on, do you know? 

A I think it would have been sometime in September 

Q And then what happened to Keppel? 

A Keppel was ordered to move to Boston to take 

over engineering at the Boston facility, become the 
chief engineer for the company. 

MR. MALONEY: I object to this testimony. 

THE COURT: It is hearsay, obviously. 

Did he tell you that? 

THE WITNESS: Yes, he told me he had been 
instructed by Mr. Clarke to be ready to move to Boston, 
that Clarke had terminated Mr. McNamara, and that Mr. 

Keppel was going to be their chief engineer for the 
memory operation. When he first told me this, he said 
that Clarke had talked to him two weeks earlier, but 
that he then heard nothing further about the move and 
was then waiting for further instruction. I subsequently 
heard from Mr. White — 


MR. MALONEY: Objection, your Honor. 
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1 2 

THE COURT: I think we are going on a little. 

■ 3 

MR., MC CONNELL: These are all agents for 

4 

the defendant. 

1 5 

MR. MALONEY: These people are all available. 

■ 6 

THE COURT: I am trying to help the jury and 

7 

myself out on this, but I don't want to have these 

1 8 

continuous hearsay conversations. 

■ 9 

Did anybody tell you anything else in 

10 

relation to this subject? 

1 11 

THE WITNESS: Yes, sir. 

■ 12 

THE COURT: Who did? 

13 

THE WITNESS: Mr. White. 

1 

THE COURT: And when? 

1 

THE WITNESS: It would have been three or 

■ 

16 

four weeks later; it would have been sometime in 

8 17 

September. 

■ 18 

THE COURT: And how did he tell you? 

19 

THE WITNESS: I met him at the airport in 

1 20 

Barbados. 

1 21 

THE COURT: You saw him in the airport in 

22 

Barbados? 

1 23 

THE WITNESS: Yes, sir. 

1 24 

THE COURT: What did he say to you at that 

25 

time, again, not for the truth of it, but what he said. 
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THE WITNESS: He told me that Keppel had 
quit or been terminated, he was not sure which. 

Q Now, who was in charge of the Magnavox program? 

A Mr. Keppel. 

Q What was the Magnavox order? 

A The Magnavox order was a military order for 
memory stacks. 

THE COURT: What military? In Barbados? 

THE WITNESS: This would have been ultimately 

for use by the United States Navy. It had to do with 
equipment that Magnavox had designed for submarine 
identification or location, specialized equipment that 
would be put in a jet plane. The equipment would, in 
effect, be a specialized computer tied to radar, and 
that the speed of a jet criss-crossing any particular 
area of the ocean, the equipment would scan and record 
anything that was seen by the equipment, and each piece 
of equipment had to have its own memory. That is what 
this memory stack was. 

They had an order from the Government for 
something on the order of 2,400 or 3,000 of these units, 
Magnavox did. 

Q While you were still there did you have any 
conversations with the Plessey people about building a 
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test fixture for this Magnavox order? 

A Yes, sir. 

Q First of all, explain what a test fixture is. 

A In order to electronically test a piece of 

memory equipment once it was produced, a special fixture 
would have to be designed that would hold and electrically 
connect to the memory stack. That fixture, obviously, 
had to be especially designed to fit the particular 
memory product involved, and we dealt with a company in 
the United States that designed and built those for us. 

THE COURT: What company was that? 

THE WITNESS: It was in Minneapolis, your 

Honor, and I can't remember the name of it. They charged 
something on the order of two or three thousand dollars 
per test fixture. Plessey engineers, who were in 

Barbados and this would have been in April, I believe _ 

told us that Plessey had such a facility of its own in 
England and that if we would send the drawings to England 
that they could produce the units faster and less 
expensively for us, and so we did so. 

Q Were they able to produce that test fixture? 

MR. MALONEY: Objection. 

THE COURT: I will sustain the objection on 

that. All we have so far is they went to England. 
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Q While you were still there did the completed 
test fixture come back? 

MR. MALONEY: Objection. 

A No, sir. 

MR. MALONEY: There is no testimony that while 

Mr. Kovar was there he asked to have such a test fixture 
built. 

THE COURT: Did you ask to have such a test 

fixture built while you were there? 

THE WITNESS: Yes, sir. 

THE COURT: Did you get it back while you 

were there? 

THE WITNESS: No, sir. 

THE COURT: Was any time schedule on it? 

THE WITNESS: It was as soon as possible. 

THE COURT: As soon as possible? It didn't 

happen while you were there? 

THE WITNESS: That is correct. It was 

anticipated it would be three to four weeks, and when I 
had left in June it still had not appeared. 

Q I show you what has been marked Plaintiff's 

Exhibit 32 and ask you if you can identify that? 

A Yes, this is the copy of the letter dated 

September 10, 1971, from Mr. Sinsheiner to mvself stating 
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2 

that — 


3 

Q No, before we get to that, I take it you 


4 

received it on or about the date it ears? 


5 

A Within several days thereafter, yes. 

1 

6 

MR. MC CONNELL: I offer Plaintiff's Exhibit 


7 

32 in Evidence without admitting the truth of anything 


8 

that is contained therein. 


9 

MR. MALONEY: No objection. 

*** 

10 

[Exhibit 32 received in Evidence.) 


11 

MR. MC CONNELL: I will ask please to read 


12 

it to the jury with the same reservation, to complete 


13 

the story as to how we got in the courthouse. This is 


14 

to Scientific. The date is September 10th, 1971. 


15 

[Mr. McConnell reads from Plaintiff’s 


16 

Exhibit 32 in Evidence to the jury.) 


17 

Q Did Mr. Sinsheimer enclose either of the 


18 

Price Waterhouse statements referred to therein? 


19 

A He did not. 


20 

MR. MC CONNELL: That is all I have, your 


21 

Honor, with the understanding that I reserve the right 


22 

to recall Mr. Kovar. 


23 

THE COURT: All right. 


24 



25 
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THE COURT: Are you ready to go ahead? 

MR. MALONEY: I am ready to go ahead, but perhaps 
we could recess because I would like to use the blackboard. 
I am going to start with some figures and I think it would 
be helpful for the court and the jury if we write some 
of them on the blackboard. 

THE COURT: How long will it take you to raise 
the blackboard? 

THE CLERK: Two minutes. Judge. 

THE COURT: All right, why don't we raise the 
blackboard. 

(Pause) 

THE COURT: Will that be convenient for everybody 
to have it there? 

MR. MALONEY: I think so, your Honor. 

THE COURT: All right. 

(Defendant's Exhibit BI marked for identification 
CROSS EXAMINATION 
BY MR. MALONEY: 

Q Mr. Kovar, I show you Defendants Exhibit BI 

and I ask you if you can identify that for us. 

A It is a copy of a 1969 sales forecast for 
ISL dated October 16, 1968. 

Q Do you know who prepared that document? 

316 


SOUTHERN DISTRICT COURT REPORTERS, U,S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4S80 






rgh2 


Kovar-cross 


204 


A You are talking about the first page or_ 

Q Well, any part of it or the whole thing. 

A Well, part of it would have been prepared by 

Mr. Hourihan and part of it would have been by myself. 

Q Are the numbers given on the first sheet of 
that exhibit in United States dollars or in BWI dollars? 

A EC dollars. Eastern Caribbean, which is the 
same as the BWI dollars, British West Indies. 

Q For the convenience of the jury in answering 
questions, would you have any difficulty translating 
that into U.S. dollars for us? 

A I don't think so. 

Q With respect to that first sheet, was that prepare 
by Mr. Hourihan? 

A Probably not. That part would have been prepared 
by myself. 

Q As of October, 1968, could you tell me the 
volume of sales you were projecting for 1969? 

A Yes. It would have been approximately two 
million eight. 

Q Two million — 

A Two million eight hundred thousand. 

Q Can you tell me what the gross profit would be 
that you — 
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A Excuse me, two million nine. 

THE COURT: I am a little confused and maybe 
the jury. That October, 1968, what does that refer to? 

MR. MALONEY: That is the date on which this 1969 
sales forecast was prepared, your Honor. 

THE COURT: Why don't you write that so we will 
be clear, October, 1968, prepared, or something like that, 
so we won't get that confused. Would that be fair enough? 

MR. MALONEY: Yes, sir. 

Q What exhibit number is that, Mr. Kovar, BI? 

A BI, yes. 

Q Can you tell me what the gross profit after 
cost of sales was projected on that document? 

THE COURT: For what period now? 

MR. MALONEY: All of these figures are for the 

year 1969. 

THE COURT: For the whole year 1969? 

MR. MALONEY: Yes. 

THE COURT: Fair enough. 

A Excuse me, what was your question? 

Q Could you tell me what the gross profit after 
cost of sales without alluding to fixed expenses was 
based on that projection? 

A No, I could not. 
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Q There is no way to do that? 

A No. This is strictly a sales forecast. 

Q Could you look through that exhibit and see 

if there is any such budgeted profits which were prepared 

as part of that document? I think it's towards the end. 

^ ^ es * Mr. Maloney, this is not one document, it 
is a combination of a number of different documents. You 
are referring to a page subsequently in this collection 
of documents which is entitled "Statement of profit and 
loss budget 1969." 

Q Yes. 

A And that on the basis of gross sales of two 
million nine, approximately, it shows a profit of 380,000— 
82,000, approximately. 

Q Is that gross profit or the net profit of all 
expenses? 

A Well, it's neither. It's a profit before any 
extraordinary expenses, it would be the normal operating 
profit. 

Q So assuming no extraordinary expenses, that 
would be the company's operating profit based on that 
projection? 

A Yes, sir. 

MR. McCONUELL: Excuse me, did he say 392 or 3e?? 
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Q Did you say 382 or 392, Mr, Kovar? 

A 382. 

MR. McCONNELL: While we are erasing, I think 
he said two million nine— 

THE COURT: I think he did, too. 

MR. McCONNELL: On his recalculation. 

THE COURT: I think that's right, yes. 

(Defendant's Exhibit BH marked for identification,) 

Q Mr. Kovar, I show you Defendant's Exhibit BH 

$ 

and I ask you if you can identify that document. 

A From the writing I would say that it is a paper 
prepared by Mr. Hourihan which sets forth a 1969 budget 
for the memory division indicating that it was revised 
as of May 12, 1969. 

Q Referring again to BI, which is the budget pre¬ 
pared in October, 1968, I think I asked you if you could 
find a gross profit before fixed expenses and I call your 
attention to a line entitled "gross profit" with some 
figures running across. Now, could you explain what 
profit that was? 

A Well, that figure identified as gross profit 
is the figure that you have left after subtracting the 
actual material and labor costs of the goods sold which 
in our case would also include duty and freight. 
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A No, sir. The 1969 document makes reference, 
and starts to show cost variances. What we were moving 
to was a standard cost procedure which would then include 
in’ the accounting results variances from those standards. 
So, when the 1969 document shows standard cost of sales 
and then standard gross profit, I am not sure just how 
he has utilized the variances. 

Q So you think he was using the term gross profit 
by May, 1969, differently from the way he used it in 
October, 1968? 

A No, I don't know, i can't say one way or the 


other. 


Q Had anything happened in the way the business 
was operating that would change the factors that went 
into computing gross profit? 

A No. As I explained, what changed was that 
we were moving towards a standard costs system in which 
you determine what your labor costs should be per hour and 
what your material cost should be per unit. That is your 
standard cost,then. The actual cost may be more or less, 
depending upon how much material you had to use or how 
efficient your labor utilization was, so you would have 
a plus or minus variance possible. Now, how these were 
recorded by him, in what fashion, I do not know. it may 
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be that they are the same figures, but I can't tell that 
from the document. 

Q There is a figure at the bottom of the last 
column that says "Actual gross" — 

THE COURT: Which exhibit is this? 

MR. MALONEY: This is on Exhibit BII, your Honor, 
the May, 1969, revised budget. 

Q It says, "Actual gross profit of $392,233." 

I ask you, Mr. Kovar, if that is not the comparable figure 
for the gross profit of $855,000 which Mr. Hourihan had 
projected in October, 1968? 

A No, sir. 

Q Do you have any way of telling from those 
documents what the operating profit would be based on 
the revised May, 1969, sales forecast? 

A It may be, Mr. Maloney, that it is comparable. 

I can't — 

Q You mean 392? 

A 392 may be comparable to the 855, yes. 

Q I will write it on the board with the reservation? 

that you have expressed. That is 392,000? 

A Yes. 

THE COURT: Put a question mark on it because 
I think Mr. Kovar could be sure of that. 
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Q Referring to Defendant's Exhibit BI, the 
October, 1968, projection, what were the items which 
you mentioned which were subtracted from gross profit to 
give you an operating profit? 

A General administrative expenses and marketing 

expenses. 

Q Do you have any recollection of how your 

general administrative expenses and your marketing expenses 
would have changed from October, 1968, to May, 1969? 

A Well, they would have — how would they have 
changed? 

Q Yes. 

A Well, they would — 

Q Perhaps we could make it easier. Would you 
explain to the jury what those expenses are; what did they 
include? 

A Well, general and administrative expenses would 


include the salaries for administrative and office staff. 
They would include the expenses of the building, unless 
part of those were attributable to operating. They would 
include the supplies — 

Q Office supplies? 

A Non-manufacturing supplies. 

Q Not materials that go into the product? 
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A No, sir. They would include insurance costs. 


■ 3 

They would include interest costs on money and that type 


M 

of thing. 


1 5 

Q Based upon your recollection, would the amounts 


■ 6 

of those expenses have varied from October, 1968, to May, 


7 

1969? 


1 8 

A To my recollection it probably did. In terms 


■ 9 

of exact figures, I am afraid I can't give you any recol¬ 


10 

lection. 


1 

Q In what areas? Did you hire additional engineers? 


■ 12 

A I would think that personnel Kcords would show 


13 

an increased number of administrative and executive 


1 14 

personnel over the'68 period, yes. I would think that 


1 15 

the financial records would show increased money costs. 


16 

for example. I would assume that in the financial records 


9 17 

of the companies are backups to Mr. Hourihan's conclusionar^ 

’ 

1 18 

statements here in both cases that would identify those 


19 

differences, or should be. 


X 20 

Q You are certain that they would not have 


1 21 

decreased, then, I take it? 


22 

A I think that that's a good assumption, yes. 


1 23 

I would make that assumption. 


1 24 

Q Well, then, is it correct that this gross profit 


25 

in the May, 19< 9, forecast would have to be reduced by 
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at least as much as the gross profit in October, 1968, 
was reduced by those fixed expenses to end up with this 
operating result? 

A I don't know how I could possibly indicate to 
you any correlation — mathematical correlation. 

Q Isn't it simple arithmetic, Mr. Kovar? 

A Hardly. 

Q Could you tell me the difference between $855,000 

and 382,000? 

A 473 is it? 

Q All right, 470 we'll take. 

Now, you say those involved items of expense 
that you are sure did not decrease between October, 1968, ' 
and May, 1969. Therefore, at least this much expense 
would have to be subtracted from the profit of $392,000; 
is that not correct? 

A All other items being equal, that's correct. 

Q Could you tell me what kind ot an operating result 

again leaving out extraordinary items — you would have 
based on the May, 1969, sales forecast? 

A Well, I can't tell you because — unless all 
you want me to do is subtract one figure from another, 
but what I'm saying is that I don't know that there is 
a mathematical correlation between those two. I can 
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subtract them for you and it would create a loss of 
$78,000. 

Q $78,000. 

Based upon the testimony you have given, with 
all of the reservations in that testimony, it would 
appear that when you and Mr. Hourihan sat down and 
prepared your sales and budget projections in October, 1968, 
for the 12 months of the calendar year 1969 you very 

optimistically projected a $382,000 project for that year; 
is that correct? 

A That's correct. 

Q But by May, 1969, your sales — your projected 
sales for the 12-month period had been cut in half; is * " 
that correct? 

A That's approximately correct, yes. 

Q So instead of having a $382,000 profit by 
May, 1969, you were projecting a $78,000 loss? 

A We were not projecting that, but that's the 
way it would work out mathematically, if that's what 


you implied, that's correct. 

Q Can you recall what factors would account for 


this swj ng of approximately $450,000 from a projected 
profit to a projected loss? 


THE COUBT* The sales figure so differs, 

327 


doesn't it? 


SOUTHERN DISTRICT court reporters u s. courthouse 
rOLEY SQUARE HER YORK, N.Y. CO 7 4S80 










rghl3 


Kovar-cross 


215 


MR. MALONEY: Yes, your Honor, but I would like 
Mr. Kovar to explain why in October, 1968, he thought 
that he would have $2,900,000 of sales for the calendar 
year 1969 when halfway into the year he discovered that 
they would probably only have $1,568,000. 

THE COURT: You can ask him that. That's better. 

MR. MALCUTEY: Yes, sir. That will bo the question 
I will withdraw the prior question. 

A Well, our revised sales forecast were based upon 
what we knew five months into the year as to how well 
we were doing and what we were able to produce and what 
contracts we had in hand. The forecast — the sales fore¬ 
cast for 1968 didn't have that information at hand, ob¬ 
viously. 

Q other words, in October, 1968, you could not 

tell exactly what contracts you were going to be able 

to obtain and perform during the 12 mohths of 1969, could 
you? 

A That's correct. We did not have them at hand. 

Q In May, 1969, you had a much better idea because 
you were substantially into the year; is that correct? 

A Yes, sir. 

Q But as a matter of fact, even the May, 1969, 

revised forecast proved to be incorrect by the end of 1969, 
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2 

didn't it? 




3 

A 

That's correct. 




4 

Q 

Do you recall what the sales figure was for 




5 

the year 

ended 1969? 




6 

A 

One million eighty-some thousand dollars, 1 




7 

believe. 

One million one, rounded, I guess. 



XX 

8 


(Defendant s Exhibit AZ marked for identification 

.) 



9 

Q 

Mr. Kovar, I show you Defendant's Exhibit AZ 




10 

and I ask 

you if you can identify that document. 




11 

A 

Yes. This is the statement of Mr. Hourihan 




12 

dated March 2, 1972, which he presented to Mr, Albert on 



b4 

13 

that date 

9 a copy of it. 




14 

Q 

* 

Of course, that includes what the actual sales 




15 

were and what the actual profit or loss was according 




16 

to Mr. Hourihan's best inforrr.ation at the tine? 




17 

A 

That's correct. 




18 

Q 

What were the actual sales? 




19 

A 

$1,082,910. $1,083,000. 




20 

Q 

What was the gross profit on Exhibit AZ? 




21 

A 

36,000. 




22 

Q 

What was the net operating result? 




23 

A 

399,000 net loss. 




24 

Q 

Loss. 




25 


Mr. Kovar, is it a fair statement that these 
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figures demonstate that sales projections and budget 
forecasts are very difficult documents to prepare accuratel 

A They are in fact. I don't know that those 
figures are evidence of that, but they are in fact diffi¬ 
cult documents. 

Q But you do agree that they are difficult. 

So looking at your original projection back 
in October, 1968, and measuring that against your results 
at the end of the year, you had projected sales of 
approximately three times the amount of sales you were 
actually able to make? is that correct? 

A That's correct. 

Q With respect to projected profit and the actual 
loss, we have almost an $800,000 difference; is that 
correct? 

A Whatever it adds up to. It's close to that. 

Q Thank you. 

What were the business conditions in the industry 
during 1969? 

A What industry? The core memory industry? 

Q In the industry in which you were competing. 

A Well, I an going to have to define my term for 

you, Mr. Maloney. The industry in vhich we were competing 
would be the core memory industry. It was my understandin< 
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the core memory industry was expanding — it was growing. 

Q Let me withdraw the question. I will try to 
ask it more narrowly. 

During 1969, and referring to the customers 
with whom you were actually doing business? additional 
customers where you thought there was a good chance that 
you could obtain new contracts, was the demand for the 
products which you were producing increasing or decreasing 
during the calendar year 1969? 

A It was our feeling that the demand was increasing 

Q So notwithstanding an increasing demand for 
the products, you still were able to capture and produce 
only one-third of the sales which you had projected for 
that year? 

A We shipped two and a half times more than we had 
in the prior year, Mr. Maloney. 

Q I don't think that was my question, Mr. Kovar. 

A I didn't understand that you had a question. 

Q Well, I will have the reporter read it back 
to you and if it's not clear I will rephrase it. 

(Question read.) 

A That's correct. 

Q Now, on Exhibit BI, Mr. Kovar, I believe on 

the third and fourth pages — that's the longer document. 

331 

southern district court reporters, u.s. courthouse 
EOLEV SQUARE NEW YORK. N.V. CO 7 «I0 








219 

rghl7 Kovar-cross 

On the fourth and fifth pages of this document as it's 
stapled together we have lists of various customers 
and sales forecasts- shipment figures. Now, midway down 
the third page we have an entry entitled "Magnavox" with 
a product description "4K x 32." Could you explain to the 
jury what that description would mean to someone in the 
industry? 

A It's a reference to the size of the stack, how 
many cores there are in the stack. 4K refers to approxi¬ 
mately 4,000 and the 32, being 32 planes of 4,000 each, 
so it would be 4,000 times 32 would be the total number 
of cores in that stack, approximately. 
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Q So that would be 32 planes stacked up like 
the pancakes you mentioned? 

A Yes. The fact of the matter was I think that 

one had planes on either side, strung on either side of 
the planes, so that you actually had 16 planes with 
cores on both sides. 

Q Now, below that it says, "8K x 32." I assume 
that that would have the same kind of numerical meaning? 

A Yes, sir. 

Q That the "K" means 1,096 cores? 

A The "K" means approximately a thousand cores 
and the 8K would then be 8,000 cores. 

Q Could you explain to the jury what the figures 
are running across the lines opposite these two products 
described called Magnavox? 

A Across on the 4K x 32 sides is a figure of 
$450,000 under the title of "Realistic ISL share." 

The next column has a "capture probability", 
indicating the writer's estimation that we have a fifty 
percent chance of getting that volume of business. 

Therefore, on the basis of that fifty percent 
probability the next column shows a "bookings forecast" 
of $225,000. 

Q If we could stop there for a minute. The 

333 


SOUTHE RN OISTRICT COURT REPORTERS. U S COURTHOUSE 
FOLEV SQUARE. NEW YORK, N Y. CO 7-4S80 







V i 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


E0 Kovar - cross 221 

column headed, "Realistic ISL Share" with a number in it, 
what did that mean to the marketing people and the 
budgeting people who were preparing these kind of 
projections? 

A Well, it meant that out of the total order 

that Magnavox had for that particular product, it was a 
realistic estimate that we could get $450,000 of that 

total. 

For example, if Magnavox needed $1,000,000 
worth of our products, the writer's estimate was that 
we would get $450,000 of the total million or something 

less than a half. 

Q Now, we have the number 50 under the heading, 

"Capture Probability." Could you explain what that number 
means to the jury? 

A Yes. That is the writer's estimate of our 

odds of procuring that order. If the 450,000 represented 
the writer's estimate that Magnavox was going to divide 
the order up, it was going to divide it up so that there 
would be two suppliers, one would get 450,000 and the 

other would get some other amount. 

He estimated that we had a fifty percent 
chance of getting the order for that 450,000 worth and, 
therefore, in putting down a figure for a sales 
forecast for us, he put down 225,000, which represented 
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a 50/50 chance of getting the $450,000 order. 

Q So, I take it when it goes down to the next line 

on the 8K x 32 and in the column "Bookings Forecast", we 
see "$420,000", that would also be the odd maker's 
estimate of how much total dollar volume we could get with 
respect to that product. 

A Correct. 

Q So, taking the potential Magnavox contracts 
together, whoever prepared this document felt that there 
was a substantial probability that we could obtain 
$645,000 in business from Magnavox; is that correct? 

A No, what he said was that v/e had a 50/50 
chance of getting $1,290,000 of Magnavox business and that, 
therefore, he was going to forecast half of that as our 
booking forecast, as our sales forecast. 

Q Reading over to the last column, which is 

Comments", the language appears: 

"Both programs depended on ISL Difar prototype; 
both programs prototyping..." do you believe that would be 
Mr. Kovar? 

A He is probably referring that the prototype 
should be in in November. 

Q "In November, pre-prods February." 

Now, could you explain that, to the jury? 
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A Yes. I think what he was getting at was that 
if we received the order, it would be dependent upon a 
prototype being approved; that the prototype program 
should be completed in November, which would lead, then, 
to pre-production starting in February. 

Q Could you explain to the jury what 

pre-production is? 

A It would be a small order which would vary in 

number depending upon the customer. 

THE COURT; Really a sample? 

THE WITNESS: Not really. It was more or 
less a facility checkout to see that you could consistently 
build because a number of companies had prototype 
facilities separate from their production facilities, 
a completion of a prototype and its being accepted by the 
customer didn't always mean they could build it as a 
production unit and so quite often a customer would say, 
you have built this in Boston, that doesn't mean Barbados 
can do it, so we will accept the prototype, but now we 
will only give you an order for a release or an order 
for, say, ten units and if Barbados builds those ten 
units, okay, then we will release the rest of the 
production order, 800 units or 500 or whatever. 

Q Do you recall what the Difar prototype was 
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that is referred to there? 

A That referred to the 8K x 32 stack. That 

v/as the Difar program. 

The smaller stack was the Magdar program. 

Q Is the Difar prototype referred to here the 

same one that Mr. McConnell asked you about on your 
direct testimony? 

A Yes, sir. 

Q Were these sheets listing these customers 

also prepared -- withdrawn. 

When was this projection prepared, can you 

tell us? 

A It is dated 11/1/68 and it would have been 

prepared shortly before that, I would imagine. 

Q Shortly before that. So when the writer 

on November 1968, when he makes the comments both 
prototypes should be ready in November, is he talking 
about November 1968 or November 1969? 

A I am really not sure from this document. 

Q Could it take you an entire year to build 

a prototype? 

A It could indeed. 

Q Was this particular Difar prototype of 

Magnavox of that complexity? 
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A It was a complex unit. 

Q So that it could take twelve months to 

build it? 

A Yes, indeed. I suspect that was because 

this other page of the document that you shewed me shows 
no shipments to Magnavox during the first six months 
so I would assume that that is the case, Mr. Maloney. 

Q Assuming that the prediction back here 

November 1968 had been correct and you had built the 
prototype in twelve months, the remainder of that column 
indicates that it would have taken from November to 
February, which is three or four months depending on 
including the whole month in each case, before Magnavox 
would even check out the facility to determine whether 
you were qualified to be given a production order; is 
that correct? 

A I don't know what the time lag would be. 

This is the writer's estimate that production would start 
or the pre-production would start in February. Now, if 
it is going to start in February, it wouldn't be the 
end of it. 

Q You mean his checking out of the facility 

wouldn't be even started until February? 

A No, I don't mean that at all. 
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Q I misunderstood you. 

A The note indicated pre-production February 

and from that I take it he is estimating that the 
pre-production would commence in February. 

Q That is the small number of units that you 

explained for his Honor. 

A Yes, sir. 

Q How long would it take to build a small 

number of units, say five units? How long would it take 

to build the five units? 

A It would depend — 

Q Of this particular prototype, 8K x 32 

for Magnavox? 

A It would depend on the number of people 

assigned to the task, Mr. Maloney. I don't know the 
standard hours involved in the unit. 

Q Is that really all that is involved in one 

of these, the more people you put on one of these the 
faster you can do it? 

A Surely. If you have 16 planes per stack, 

if you have one employee who makes all 16 planes, it 
is obviously going to take you much longer than if you 
have 16 employees each building one plane. 

Q Once the plane is actually put together, 
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is it then shipped right out to the customer? 

A No, no, then it has to be stacked. 

Q Then it is stacked and what do they do with it 

after it is stacked? 

A In this case, after it is stacked, it would be, 
the planes themselves are tested. When the planes are 
stacked, then the stack is tested and then the stack is 
placed in a container, which has certain electrical 
connections to it. 

Q How long does all of that take? 

A Again, there is no way of giving you how long it takes. 

Q With respect to this particular stack and based 
on your knowledge of the amount of work that would go 
into building that stack, can you estimate for us how 
much time it would take? 

A No, sir, 1 can't. I just don't know the hours, 
the standard hours that were involved on that particular 
product. 

Q Could you explain for the jury the amount of 
time involved in approaching a new customer for whom 
you have not built a product before, the amount of time 
that usually expires between that approach and the time 
when you actually begin to ship a production order of 
a large number of units? 
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A It could be a matter of several months to more 
than a year. 

Q Is there any way of telling ahead of time? 

A For a particular order, certainly, but when 
calling upon a customer for the first time, there would 
be no way of knowing, one, whether you are going to get 
an order; two, for what; and, three, what it would entail 
in getting production ready for it. 

Q Let's take a customer who has a need for a 
particular product and he asks you to prepare a 
quotation on the product. Now, what was the normal 
or average time it took while you were in charge of ISL 
to prepare such a quotation? .i.., ;• 

A Five to seven days. 

Q And then you would submit that quotation to whom? 

Would you submit it to the customer or would you send the 

quotation to Mr. Crocker or one of the other sales 
representatives? 

A It could happen in one of several different ways. 

If I were personally calling on the customer with the 

representative, we might get the quote to him the same 
day and it would be directly to the customer. 

If it wore done with me in Barbados, the 
quote would be given either to the rep directly with a 
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copy directly to Mr. Tucker, the supervisor, or to Mr. 
Tucker and he, in turn, would relay it on to the rep. 

Q Could you explain to the jury what is involved 
in preparing a quotation? 

A Yes. We would in receiving a request for 
a quote, we would want to know the identification of the 
product, the type of core, the type of any additional 
electronics that would be required, whether any special 
test fixture would be required or any production fixtures 
required for its use, and, of course, the volume desired 
and a rough delivery schedule desired or required by 
the customer. 

With that input we would determine hours, 
our standard labor cost, how much time it would take to 
produce each unit and also determine the material cost 
and the cost of any additional equipment or fixtures that 
would be required. 

On the basis of that information, I would 
then calculate a pricing schedule, which would run from 
a prototype, if that were requested, on up to the top 
volume that was marked as potential and transfer that 
information, as I say, either to the customer, to Mr. 
Tucker or to the rep, as the case called for. 

Q Was it a standard price or did the prices vary 
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in terms of the number of units that the customer ordered? 

A The price varied according to the number of 
units and as to the other variable factors, which I listed 
for you. A 50 mil product, using cores which were 50 mil 
in diameter, would cost less than a core product using 
18 mil because, one, 18 mil cores were much more 
expensive than 50 mil cores and, two, to string these 
much smaller cores would take more time and there was 
more scrap possible, so the cost, for the same number 
of units, would be appreciably higher. 

Q Whatever went into computing the price, when 
you sent a quotation to a customer,you would give him' 
different prices depending upon different quantities; 
is that correct? 

A That is right, sir. 

Q Did you sometimes experience difficulties 

with customers requesting prices on the basis of shipping 
a thousand units when they only intended to release 
in the first instance perhaps 50 or 100 units to you? 

A Some buyers followed that practice, that is 

correct, some customers. 

Q So, some of the customers would try to get 

you to agree to take the order at the price for the 
1,000 units, but then would only release under that order 
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50 units or 100 units at a time. 

A Well, that is a different situation than the 

one you earlier described. 

There were some buyers who would ask for a 
quote for 10,000 units and then, after you gave them 
that price, they'd say they wanted that price for an 
order of 1,000 units and you would then have a negotiation 
with them as to whether you could possibly give them 
the high volume price at the lower volume. 

There was very little of the second situation 
in which the larger order was issued, but a very small 
release. 

Q Would you explain the terms "released" and 

"unreleased" orders to the jury? 

A Yes. In the case of certain customers an 

order would be given for, let's say, 1,000 units, but 
a delivery schedule only for the first 500 thereof and 
the thought would be that while you were producing the 
first 500 you would then get the delivery schedule, 
the release for the second 500 of the total order. 

0 Was the customer obligated to release that 

second 500? 

A Generally speaking, yes. You have the order 

for the full 1,000 and that is what he had ordered from 
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you. 


3 

Q Now, if a customer gave you an order for, say. 


4 

a thousand units and he released initially 200 units and 


5 

you were experiencing difficulties in delivering the 


6 

products on time or the customer was complaining about 


7 

quality, would the customer, as a result of those 


8 

problems, refuse to make further releases under the 


9 

order to the company? 


10 

A Certainly, that is possible. 


11 

Q Wasn't that as a matter of fact a frequent 


12 

problem? 


13 

A No. 


14 

Q Mr. Kovar, so we don't put everybody to sleep 


15 

on Friday afternoon, let's turn our attention to the Data 


16 

100 loan. 


17 

Now, I believe this morning you testified that 


18 

you were given notice by Data 100 in November 1969 that 


19 

they were terminating the arrangement under which they 


20 

had proposed to acquire ISL. 


21 

A Yes, sir. 


22 

Q Do you recall the exact date? 


23 

A My recollection is November 29, but I am not 


21 

that positive. 


25 

MR. MALONEY: Mark this for Identification. 
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(Defendant's Exhibit C5 marked for 
Identification.] 

Q Mr. Kovar, I show you defendant's exhibit 

CS and ask you if you if you can describe that to the 


jury? 


Yes, it is a letter, dated November 17th, 1969, 


addressed to me, from Mr. Osborne, who was president of 


Data 100. 


Was that a demand by Data 100 that ISL repay 


the $200,000 which had been loaned to ISL by the bank 
and guaranteed by Data 100? 

A I don't know how you would characterize the 

term "demand." He indicated in this letter that he 
proposed to recommend to his Board that any action 
necessary to effect recovery of the $200,000 loan be made, 
that they take that action. 
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Q Do you recall under the agreement with Data 100 
how much time you were given to repay that loan in the 
event that either party terminated the agreement? 

A 30 or 60 days. I don't recall which. 

THE COURT: You don't recall exactly? 

THE WITNESS: Ho, sir. 

THE COURT: Is this letter offered just to refresh 
recollection? 

MR. MALONEY: Yes, I don't intend to offer it 
in evidence. 

(Defendant s Exhibit CG marked for identification. 

Q Mr. Kovar, I show you Defendant's Exhibit CG 
and ask you if you can identify that document. 

A Yes,this is a copy of the letter agreement 
between ISL and Data 100 relating to the purchase of ISL 
by Data 100, dated September 24, 1969. 

Q Does that exhibit contain a provision providing 
for when the loan must be repaid if the agreement is 
terminated? 

A Yes, sir. 

Q What does it provide? 

A 60 days after termination of negotiations. 

Q Referring to Defendant's Exhibit CF, was that 
the termination of the agreement with Data 100? 
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A I don't think it could be characterized as a 
termination itself. It was advice by him that he was 
so instructing or recommending to his board, so it probably 
would not be considered the official notice or termination. 

Q Well, do you recall when you received the 
official termination? 

A My recollection is that we received a subsequent 
letter. I don't recallthe date. 

THE COURT: I think we will take our afternoon 
recess at this point, ladies and gentlemen. You are 
excused for a few minutes. 

(Recess.) 

MR. McCONNELL: Your Honor, this is Mr. Ira 
Berman, Mr. Blum's partner, who is sitting next to mo. 

(Defendant's Exhibit G marked for identification. 
BY MR. MALONEY: 

Q Mr. Kovar, I believe you said that in addition 
to the two exhibits I showed you there was an additional 
letter from Data 100. I show you Defendant's Exhibit G 
for identification and ask you if that is the letter you 
are referring to. 

A Yes. 

MR. McCCNNELL: What is the date of that? 

THE WITNESS: That i3 dated February 4th. 
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Q Do you recall, Mr, Kovar, whether there was 
any correspondence with Data 100 between February 4th 
and November 17, 1969? 

A Yes, there was. 

Q Do you have a copy of tnat correspondence in 
your possession? 

A I don't believe so. 

MR. MALONEY: Mr. McConnell, would you have? 

MR. McCONNELL: I have a letter dated December 3rd, 
which I think would be what is missing here. 

MR. MALONEY: Will youmnrk this,please. 

(Defendant's Exhibit CH marked for identifica¬ 
tion.) 

Q I show you, Mr. Kovar, Defendant's Exhibit CH 
for identification and ask you if that is the letter to 
which you just referred. 

A Yes, sir. 

MR. MALONEY: Your Honor, I offer it in evidence. 

THE COURT: Any objection? 

MR. McCONNELL: None, your Honor. 

THE COURT: What is the date? 

MR. McCONNELL: December 3, 1969. 

(Defendant's Exhibit CH received in evidence.) 

Q Mr. Kovar, is Defendant's Exhibit CH the official 
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notification from Data 100 terminating the agreement with 
ISL or the proposed agreement? 

A That would be my opinion, yes, 

Q Could you tell me the date by which ISL was 
obligated to repay the $200,000 based upon that formal 
termination? 

A Within 60 days of December 1, 1969, according 
to this letter. 

Q Can ycu tell the jury then what your last day 
to repay that loan was? 

A It would have been at the end of January, 1970. 

Q January 30th, January 31st? 

A Yes. 

Q What would be the consequences if ISL did not 

pay the $200,000 by that date? 

A The consequences would be that Data 100 would 
have the right to take title to the stock that I, Mr. 

Johnson, and Mr. Van Bellingham had put up as security 
for the loan or the guarantee of the loan. 

Q Had you repaid the loan by that date? 

A No, sir. 

Q Had you signed any agreement v/ith Plessey 

Incorporated by that date? 

A That date being the end of January? 
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Q Yes. 

A No, sir. That was signed February 4th. 

Q So you were already in default on your obliga¬ 
tion with Data 100 before any agreement with Plessey was 
signed? Is that correct? 

A I'm not sure that I can so characterize it. 

THE COURT: All that he is trying to say is that 
the 60 days had elapsed before you made any deal with 
Plessey? 

THE WITNESS: That is, indeed, true. 

Q Now, by January 31st had you discussed this 
situation with anyone at Plessey Incorporated? 

A This situation, the Data 100 situation? 

Q Yes. 

A Yes, indeed. 

Q Who had you discussed it with? 

A Mr. Sinsheimer and Mr. Albert, probably just thos 

two. 

Q Do ycu recall whether or not you advised them 
that you would be in default under the agreement by 
January 31st? 

A Wo advised them of the terms and of the facts 

of the situation. Again, I don't know if we said we were 

in default on January 30, 31» I don’t know if we used 
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that terminology, but we did advise them of all the 
facts, 

Q Did Mr, Sinshoimer or Mr. Albert ask you when 
was the last day by which you could repay the $200,000? 

A I don't recall that question being asked me. 

Q Well, do you recall any discussion of that 

subject? 

A Yes, sir. As I say, we discussed in full what 
the situation was with Data 100 and that we were under 
the guns to pay them back. 

Q But you have no recollection of any more specific 
discussion than that? 

A I don't remember the more specific words, other 

m 

than the matter was discussed in full. 

Q Did you show them any documents or correspondence 
relating to Data 100? 

A I believe so. I believe they saw the correspondent 
and I am positive they saw the documents themselves, the 
agreements. 

Q How about the letter of December 3, 1969, 
Defendant's Exhibit CH, do you recall whether or not they 
had seen that letter? 

A I can't say specifically. I think so,but I 
can't say specifically. 
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MR. MALONEY: At this time I would like to 
also offer in evidence Defendant's Exhibit G, the letter 
from Data 100 dated February 4, 1970. 

MR. McCONNELL: No objection. 

THE COURT: It will be received. 

(Defendant's Exhibit G received in evidence.) 

MR. MALONEY: I would like to read this letter 
to the jury, your Honor. 

(Mr. Maloney reads Defendant's Exhibit G to 

the jury.) 

Q Mr. Kovar, do you recall whether or not you 
showed Defendant's Exhibit G to anyone at Plessey 
Incorporated after you had received it? 

A I believe I did. 

Q Do you recall why Data 100 had given you the 
additional 30 days within which to repay the loan, since 
they could have taken the stock as of the end of January? 

MR. McCCfNNELL: I object to that, as to what 
their legal rights may or may not have been. 

THE COURT: I think I will sustain the objection 
to that question, but I will let him ask Mr. Kovar v.’hcther 
he had any conversations or letters with Data 100 asking 
for an extension of time after January 30th or 31st. 

THE WITNESS: I Personally did not, your Honor, 
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but our attorneys were in communication with them. 
THE COURT: And by attorneys — 

THE WITNESS: Mr. Lewis and Mr. Shapiro. 

THE COURT: They were in touch with them? 

THE WITNESS: Yes. 


Q Do you recall which attorney that would have 


been? 


I'm not sure. There were several conversations 



and it might have been both participated, one or the other. 

Q Did you discuss the situation with Mr. Lewis 
and Mr. Shapiro before they got in touch with Data 100? 

A Yes. 

Q Do you have any recollection of the basis upon 
which they were going to request additional time within 
which to repay the loan? 

A Yes, the basis was that we were in close agreement 
with Plessey and that on that basis their guarantee would 
be voided; Plessey would take it over. 

Q Is it your recollection that Mr. Albert and 
Mr. Sinsheimer were kept advised of this situation? 

A Yes, it is. 

Q Mr. Kovar, I believe you testified on your 

I 

direct testimony that at some point in December, 1969, 

Mr. Albert asked you to send him certain financial 
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information concerning ISL? 

A That is correct. 

Q Do you recall what it was that he asked you to 
send him? 

A Yes, ho wanted our latest audited statement, 
which would have been the 1968 statement, and he wanted 
whatever our most recent unaudited statements were. 

0 Do you recall what that most recent unaudited 
statement was? 

A It probably would have been October. 

(Defendant's Exhibit A marked for identification 

Q I show you Defendant's Exhibit A for identi¬ 
fication, Mr. Kovar, and I ask you if you recognize those 
documents? 

^ Yes, this would have been the pro forma balance 
sheet as of October 31, 1969, and the statement of profit 
and loss as of October, endcf October, 1969. 

Q Could you tell the jury what the operating 
profit and loss for ISL was as of October 31, 1969? 

A it showed a net loss of $151,000. 
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Q Can you tell from those documents what the 
net worth of the company was at that time? 

A Not really, because it's a pro forma balance 
sheet and assumed that our debentures were all converted 
to stock, and it also assumed that certain outstanding 
loands of the corporation were paid off. On the basis 
of those assumptions it showed a net worth of $62,000. 

Q Those debentures that you referred to, were 
those the debentures you described on your direct testi¬ 
mony? 

A Yes. Those were approximately $470,000 in debt 
of the company to the investors. 

Q They were not to be included in any way in 
the transaction with Plcssey Incorporated, were they? 

A They were not to be assumed by Plcssey, although 

one of — initially when I had told Mr. Sinshcimer that 

we needed $600,000, I had been going under the assumption 

that our debenture holders would convert their debentures 

into stock. In order to do so we would have tofny them 

the difference between the stock value and the face value 

of the debenture, and that would cost the company something i 

like $57,000. It would turn the $470,000 debt into equity, 

however• So, it would reduce the debt of the company by 

that amount. But it would include this additional cost. — 
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this expense of $57,000, and I explained to him that 
this was part of the $650,000 that I felt we needed. 

Q Is that $57,000 reflected at all on this state¬ 
ment? 

A Yes, sir, under liabilities and equity it 
shows a current liability of $57,339 as redemption of 
debenture cost, and that's what that referred to. 

Q And that cost would have been part of the 
liabilities that Plessey would either be assuming or 
paying off out of the $600,000 to be contributed to the 
business? 

A That v/as my original proposal to them, yes. 

Q Other than that $57,000 there is nothing about 
the debentures which would have been of any interest 
to Mr. Sinsheimer? 

A Yes. There would have been the interest then 
due. These were 8 per cent debentures which obligated 
the company to pay 8 per cent interest per year, and of 
course, there was the accumulated interest to date. 

Q How did that interest accumulate? Did it 
become owing each month or every three months or every 
six months? 

A It was a quarterly — 

Q A auarterly interest? 
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A Yes, and I think we were behind, however, 
in the payment, 

Q Other than those two items, was there anything 
else about the debentures which would have any effect 
on the balance sheet of the company insofar as Mr, 
Sinsheimer was concerned in making a decision as to 
whether or not to acquire the company? 

A I think not. 

Q Now, you say that there was some debt that 

had to be paid off that was not reflected on this balance 
sheet? 

A That's correct, 

Q What debt was that? 

A There was a debt to Canadian Imperial Bank in 
the amount of $325,000. Of that — 

Q I think that's enough. We don't need any further 
description of it. I have no objection, but I just think— 
A Well, that's not the full amount that's involved. 
Q All right. Well, go ahead. 

A of that $325,000, the company in turn had loaned 
Mr. Johnson $288,000. So, the company had an asset of 
$288,000 being owing to it from Mr. Johnson and it had 
a liability of $325,000 to the bank, with a resulting 

$37,000 difference. That was the ultimate liability of 
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the company, the difference between the two. This pro forma 
statement assumed that Canadian Imperial and Mr. Johnson's 
transactions would be washed out. 

Q So I assume, then, that this statement would 
just carry the $37,000 item? 

A That's correct. 

Q So then with all of the items which have been 
excluded, this would present fairly the financial condition 
of the company insofar as Mr. Sinsheimer was interested in 
acquiring? 

A I don't know what Mr. Sinsheimer's opinion would 
bo, but this set forth information as we had it at the 

r- * h • » 

time, that's correct. 

0 Was there any discussion between you and Mr. 
Sinsheimer concerning the financial condition of the 
company? 

A Yes, indeed there was. 

Q Did he ask you questions concerning the net 
asset value of the company? 

A Yes, he did. 

Q Did you explain the net asset value of the 
company to him? 

A Yes. I indicated to him that on the basis of 
clearing out th^se two matters, that we thought that we 
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would have a plus or a break-even situation, but that 
we had a problem of November and December where we knew 
we were going downhill, where we did not have the material, 
we did not meet our shipments, our costs were going up and 
we weren't getting income in. So, I said on said that 
basis there is no way I can tell you that we are going 
to have a break-even situation by the end of the year. 
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(Defendant's Exhibit M marked for 
Identification.] 

Q So there was a discussion of the company 
breaking even depending upon the results for November or 
December; is.that correct? 

A There was a discussion, as I esplained to you, 
of our financial situation, and I said with business going 
downhill that there was no way that I could forecast that 
we were going to break even as these figures indicated 
we were close to doing because of the deteriorating 
situation. 


Do you recall the date of the discussion with 


••ii'. Sinsheir.ier to which you are now referring? 

A Yes. That would have been my first meeting 

with him on December 9, I believe it was, Mr. Maloney. 

Q You didn't have a statement available for 
November at that time? 

A No, sir. 

Q Do you recall when the statement for the 

eleven months ended November 30, 1969 became available? 

A Mid-December. The 14th, 15th, 16th, 
somewhere around there. 

Q I show you Defendant's Exhibit M for 

Identification and I ask you if you can identify that 


SOU T M C [IN Oil t I ICT COUilT HE POO Y L IIS. US. CuUHTMOUSt 
FOLtV SOUANE. NEW Y ON K NY. CO 74SMO 









248 


document. 


Kovar - cross 


Yes, sir. This would be the November balance 


sheet, as of November 31, and a statement of profit and 
loss as of November of 1969 with a number of backup sheets. 

Q Would this document have been made available 
to Plesey in connection with the negotiations? 

A Yes, sir. 

THE COURT: The question is was it? 

THE WITNESS: Yes, sir. 

THE COURT: Was. All right. 

MR. MALONEY: Your Honor, I offere Exhibits 

A and M in Evidence. , • 

MR. MC CONNELL: No objection. 

THE COURT: All right, it will be received . 

[Defendant's Exhibits A and M received 

in Evidence.] 

Q Referring to those two statements, Mr. Kovar, 

can you tell the jury the change in the financial 
condition from October 31 to November 30, 1969 with 
respect to the operating profit or loss? 

A Well, the net loss on the November statement 
increased to $169,000. 

THE COURT: What was the loss for November? 

THE WITNESS: For the month of November it 


shows $17,640. 
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Q Can you tell from the November statement 
what the net worth of the company was at that point? 

A Only on a proforma basis, because this 
balance sheet was drawn up under the same assumptions as 
the October statement. 

Q Would those — 

A And it shows 44,000. 

Q With those assumptions it shows $44,000? 

A That's right. 

Q All right. 

MR. MALONEY: Your Honor, at this time I 

would also offer in Evidence Defendant's Exhibit AZ, 
which is the year-end statement dated December 31; 1969 
which was delivered by Mr. Hourihan ut the closing. 

THE COURT: All right, any objection to that? 

MR. MC CONNELL: No. 

THE COURT: All right, it will be received. 

MR. MC CONNELL: May I see the letter? 

THE COURT: Surely. 

[Defendant's Exhibit A7, received in 

Evidence.J 

Q Referring to the year-end statement which 

is attached to Mr. Hourihan's letter of March 2, 1970, 
could you tell the jury what the operating profit or loss 

363 

SOUTHtRN OISTRICT COURT REPORTERS U.S. COUhl HOUSE 
* OLE Y SQ'JAur. NiW YORK N.Y. CO 7-4VJO 











RGR 


Kovar 


cross 


250 


for the year was on that statement? 

A $399,353. 

Q You have any recollection, Mr. Kovar, of what 
the company's operating loss was in the month of December 
1969? 

A No. We didn't make a statement for December 
of '69. 

Q Do you have any recollection? 

A I don't have any recollection. We did not 

make a record of it. We did not record the month of 
December as such. 

Q Do you have any recollection of how the 

operating loss increased from November 30, 19C9 from 
$169,000 to $399,000 one month later? 

A Yes. 

Q Could you explain that to the jury, please. 

A Yes. The year-end statement included all 

write-offs for the year. For example, a piece of test 
equipment was determined to be of no further value to 
the company and it was written off. That was something 
like $20,000. 

Q Is that the $20,000 of test equipment that's 

referred to in the agreement of February 4, 1970? 

A Yes. 
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■ 5/2 1 

5 

Q All right. 


1 2 

A It was determined that a $15,000 reserve should be 


■ 3 

set aside for a possible non-payment by customers. That 


4 

would not be properly attributable to December, but 


1 5 

it would have been included in the year-end and and 


6 

there had been no reserve set aside for that. There 


" 7 

was, I believe, something like $32,000, approximately. 


i 8 

that was written off as a result of a devaluation of 


9 

Barbados money, and — to try to explain, because we 


10 

were a Barbados corporation, we had initially kept our 


1 11 

books and records in Barbados money -- in Barbados 


■ 12 

currency, so our books always referred to the F.C or BWI 


1 ° 

rather than the U.S. dollars. All of our dollars. 


1 14 

or a substantial portion of them were purchased in the 


■ 15 

U. S. and our debts to our debenture holders were in 


16 

the U. S. and in U. S. dollars so that when devaluation 


1 17 

took place and the Barbados was worth less than it had 


■ 18 

been previously, we suffered a book or a paper loss because 


19 

now we owed more BWI dollars than we had before. We 


1 20 

still owed the same IJ. S. dollars to the customer and to 


■ 21 

our debenture holders, but now that would be more BWI 


22 

dollars because the BWI dollar had been devaluated. 


1 23 

Q Can we stop there for a moment and could you 


■ 24 

tell us when this devaluation took place? 


25 

A I don't recall offhand. All I know is that 
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L 6 2 

approximately $32,000 was included — according to my 

1 

recollection, in the year-end statement for '69. 

L 

Q Do you recall whether there was some footnote 

| 

for that? 

1 7 

A Yes, there was a footnote for that. 

, • 

Q Could you tell me which note explains that? 

A Number 13. 

L 9 

Q Number 13. Okay. 

1 10 

Now, what were the additional items? 

| 

A There was a change in the inventory -- methods 

12 

of inventory valuation and that resulted in a write-off 

1 13 

of $5,000 somewhere between five and six thousand. 

- 14 

And there was the suggestion t^at I referred to earlier 

15 

where Mr. Albert advised Mr. Hourihan that Piessey did 

16 


not maintain a sales figure of total sales, but subtracted 

■ 17 

from it any returns that were inhouse at the end of the 

18 

year. Now, we had previously recorded sales up through 

19 

November of 1969 and had recorded sales each month without 

■ 20 

regard to any returns. We had done that by the basis 

21 

tnat returns were not very significant in number and~ we 

22 

generally turned them around the back to the customer 

■ 23 

with him 1 to 2 weeks' time. So, it was our conclusion 

24 

that that was not a significant financial matter and 

25 
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whatever we had in the house at any particular time we 
did not consider to be a significant matter. 

However, Mr. Albert said that the Plessey method 
was to deduct items that had been returned and that were 
in-house from the gross sales figure. And because we 
had an excessive -- a substantially larger number of 
returns at that point, we had in the order of, I think, 
somewhere between 100 or 150,000 reduced sales, or 
reduced income on our year-end statement. 

Q You are saying that you had $150,000 of 

returned merchandise which you didn't consider sianificant? 

A I'm not sure that you were listening to me, 

Mr. Maloney. 

Q Maybe I misunderstood. 

A What I said was that we had not prior to that 

time made a separate recording of returned items because 

up to that time it had not been a significant item and 

because we generally turned these things around in one to 

two weeks' time, but that because at year-end of '69 

we did have a substantial number of returns in-house 
« 

v/hich reflected amongst other things the problems we 
were having in getting materials and getting our 
production out properly -- 

THE COURT: These were returns, I take it, 
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spread over the year? 

THE WITNESS: These were returns which probably 
would have been received in the last two months. 

THE COURT: The last two months, November and 

December? 

THE WITNESS: That’s correct, sir. 

Q What was the dollar amount of those returns 

for November and December? 

A I indicated I think they were somewhere 

between $100 and $150,000. Closer to "’’I latter. 

Q As I asked you before, you didn't consider 

the return of merchandise totally $150,000 signifcant? 

A As I told you twice before, I did consider 

it significant. 

Q All right. 

Do you recall what your sales were in December? 

A No, sir. As I say, we did not make a statement 

for the month of December. We were -- 

THE COURT: Well, if you took the year-end 

sales and the November sales, would that be a fair 
approximation or not? 

THE WITNESS: Mo, sir, because as I say, 

the year-end had all of the changes in it which reflected 
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these returns of things. And I don't know how many of 
the returns may have been attributable to an earlier 
December shipment or whether they were mostly November. 
I have no way of knowing that. Our shipments were way 
way down. There is no question about that, but I do 
not have the number. 

Q Do you recall when this $150,000 of returns 

came in, they came in in November and December? 

A To the best of my recollection, the lions' 

share would have been November and December returns, 
yes, sir. 

Q When had those goods been shipped to the 

customer? 

A I have no way of knowing that, sir. You 

mean when they were originally shipped? 

Q Yes. 

A I wouldn't know. 

Q Did I understand your testimony correctly 

before that you did not consider your return rate to 
be significant? 

A It had not been prior to that time, that's 

correct. 

Q Prior to what time? 

A Prior to the end of 1969. 
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Q November and December 1969? 

A That's correct. 

Q What percentage of your sales for 1969 

was represented by these returns? 

A Well, if the returns had been $100,000, it 

would be on the order of eight percent,nine percent. 

Q Which would mean that one out of ten products 

was claimed to be defective by the customer? 

A No. It would mean that one out of ten dollars 
shipped would have been involved in a defective product, 
but inasmuch as one product might cost $14 and another 
product might cost $2,000, I couldn't say that thgt 
was ten percent of the product by any means. .. ; . 

Q Do you recall which products you were having 

the problems with on the returns? Do you recall which 

% 

customers? 

A No. It would have been a record at the time 

of what was in the house. I wouldn't want to guess on it 

Q Could you tell me which footnote to the 

financial statement would describe this situation 
concerning returns? 

A I am not sure that there is, but let ine take 

a look. 

The only reference would be in Paragraph 4c 
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where it indicates a method of valuing returns for 
customers. Read on its face, that would not be 
significant unless you knew that previously we hadn't 
included that. 

Q £>o you couldn't tell just from reading the 
footnote, you would have to know additional facts? 

A Yes. 

Q Were there any additional items to the ones 
that you have already described that accounted for this 
increase in the year-end loss from $169,000 to $399,000 
in one month? 

A Well, let's see. What have I gotten so far? 
32,000 in devaluation, $15,000 in payable reserves, 
so that's 45,000, 20,000 in test equipment, so that's 
65,000. 

Q Would it be helpful if I wrote these on the 

board? 

A It would be helpful to me, yes. 

[Pause.] 

Q I will put them on the board and you can 

correct me if I am wrong, Mr. Kofl«r. 

I think the first one we had was $20,000 

fa 

of test equipment. 

A Yes, sir. 
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Q You say that was written off in December? 

A Yes, sir. As of December. 

Q There was $15,000 reserve and there was the 

$32,000 devaluation in the currency. 

A Yes, sir. 

Q A $5,000 inventory write-off. 

A Yes, sir. 

Q Were you able to fix a figure for these 

credit returns? 

A No. There is another $5,000 for customer 

material reserve that's noted in the footnotes. 

Q Customer material reserves. 

A And then there is $150,000 of .returned items 

which is my estimate, and the difference between the 
November statement and that should be generally 
described. 

Q $227,000? 

A That's what it adds up to. 

Q You seen those numbers, would you have any 

recollection of what your sales for December were, then? 

A No, sir. 

Q You still have no way of figuring it out? 

* 

A All I know is that the sales were substantially 

down. 
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Q What was the net worth of the company on 
the basis of this statement? 

A It shows a negative net worth of $595,000. 

Q Excuse me, $595,000? 

A I think so. You have an accumulated 

deficit at that point of one million one, but you have 
600,000, or 570,000 of capital, so the difference 
represents your negative net worth at that point. 

You have got so much in capital, which is less than 
total expended and the difference is your net worth, 
so it's a negative net worth at that point. 

Q Does that mean that the net worth of the 

company went from $44,000 on November 30, 1969 to 
a negative net worth of $600,000? 

A No, because the net worth of the company in 

November of 1969 wasn't $44,000, that was a proforma 
net worth which included $470,000 as equity rather than 
$470,000 as a debt. 

Q And that item is included in here? 

A The $470,000 is included in the year-end 

statement as debt of the company. 

Q Are you able to subtract that out and tell 
us what the comparable figure for the negative net worth 
would be? 
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A If you subtracted $470 from $595, the year-end 
statement would indicate a negative net worth of 
$125,000. 
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Q From $44,000 at the end of November? 

A That's correct, 

Q Do you have any recollection of which financial 
statements you discussed with Mr. Sinsheimer in December 
and January, 1970? 

A Well, we didn't limit our discussion to a particuL 
paper, Mr. Maloney, When all we had was the October, 

November statement, obviously that's all we discussed. 

In January, as we developed the final year end papers, 
which development Mr. Albert participated in, then it 
was obvious to Plessey, as it was to us, that our situation 
had deteriorated and continued to deteriorate rapidly. 

Q Are you saving Mr. Albert participated in 
preparing your December 31st statement? 

THE COURT: He didn't say that. He said he 
participated in discussions, as I understood his answer. 

THE WITNESS: Yes, and ho was in Barbados working 
with Mr. Hourihan as Mr. Hourihan developed the final 
papers and to that extent I could even say he participated 
in them. 

THE COURT: All right. 

S 

Q Do you have any recollection of which of these 
items wo have put on the board you personally discussed 
with Mr. Sinsheimer or with Mr. Albert? 
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A Mr. Maloney, I would think that I discussed 
all of them at one point or another. 

Q With both Mr. Sinsheimer and Mr. Albert? 

A Probably more with Mr. Alpert because Mr. 
Sinsheimer, after the original offer was made, really 
didn't participate in the subsequent discussions at all. 

Q Referring to the discussion you had about your 
1969 sales and budget projection, you recall you discussed 
certain items which represented direct cost of sales 
and you arrived at a gross profit, and then you deducted 
additional items and you come out with a net operating 
result? 

A Yes. ‘ - 

C Which of the items on the blackboard would be 
involved in your direct cost of sales which would be 
subtracted from sales to give you your gross profit? 

A I am not sure that I am really capable of 
giving you that kind of answer where those particular 
figures would show up in a profit and loss statement but 
I suppose we could figure it out by reading the notes 
and see, but I'm not sure I could give you a reasonably 
accurate answer. 

Q Was there an increase in cost of sales from 
November 30, 1969, to December 31st? 
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A There was an increase of cost of sales between 
year end statement and that noted in November, '69, 
on the order of $47,000. 

Q Well, taking the gross profit or loss on the 
November statement, what did you show as your gross profit 
after deducting the cost of sales? 

A $216,000. 

Q And on the December 31st statement did you 

show a gross profit? 

A Yes, $36,000. 

Q And that is a difference of $180,000? 

A Yes, sir. 

Q Could the difference of $180,000 be explained 

by those items on the blackboard? 

A In part. If you pull over $150,000 of sales 
on the basis of returns, but you have all the costs that 
you had before, plus December costs, so that you meet 
yourself somewhere in the middle there. 

In effect, what is happening at the year end 
shows approximately the same gross sales as the November 
statement, but the year end now includes all of the 
December expenses, plus all year end expenses that would 
bo attributable to the cost of sales, and that apparently 
makes uo the difference of $180,000. 
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THE COURT: All right, gentlemen, I think we 
will adjourn now for the day, I have a number of matters 
Monday morning, early Monday morning. Come in at half 
past 10, instead of 10 o'clock, so I can handle those other 
matters. 

V7e will adjourn now and meet at 10:30 promptly 
Monday morning. 

I hope you all have a nice weekend and that 
the rain may stop. 

Please don’t discuss the case with anyone 
at all in the meantime. 

(Adjourned to March 11, 1974, at 10:30 A.M.) 
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SCIENTIFIC HOLDING COMPANY, LTD. 
vs. 

PLESSEY INCORPORATED 

March 11, 1974, 
10:30 A.M. 


(In open court; jury present.) 

THE COURT: Good morning, ladies and gentlemen. 
Nice to see you this morning. Thank you very much for 
your promptness in attending. 

As 4* recall it, when we recessed last Friday 
Mr. Maloney was crose-examining Mr. Kovar. 

You may proceed. 

MR. MALONEY: Thank you, your Honor. 

ALLAN KOVAR, resumed. 

CROSS EXAMINATION CONTINUED 
BY MR. MALONEY: 

Q Mr. Kovar, one thing I wasn't clear on on your 
direct testimony was how many trips did Milton Albert make 
to Barbados between December and February 4, 1970? 

A At least two and possibly three, Mr. Maloney. 

Q When was the first trip? 

A The first trip would have been in mid-December 
Q When was the second trip? 

379 


SOUTMt HN OtiTmr.T COURT «r»’OMTfWS US C OU W T HOUSE. 

roiev SQuARI Nt«YOKK N.V. CO ? 4&IO 









eoh 


Kovar-cross 


267 


A The second — two trips I remember directly 
would have been the mid-December and the second or third 
week of January. 

Q The second or third week of January and what 
was the purpose of the second trip? 

A It was a dual purpose. One purpose was to take 
care of the transaction of Plessey buying the home and 
the property that we had and the second purpose was to 
continue his inspection of the financial records with 
Mr. Hcurihan. 

Q When had you raised the question of purchasing 
the villa with Mr. Albert? 

A I think, if not before, it was done at the 
breakfast meeting that T had with Mr. Albert, which, as 
I recall, was around the 9th of January. 

Q How did the subject of the villa come up? 

A I advised Mr. Alvert that I had a buyer for 
the property, the home and approximately ten acres, and 
that I had a buyer for $00,000 U.S. and wanted to go ahead 
and sell it because I needed the cash. 

Q Do you recall who the buyer was? 

A The buyer was a syndicate of individuals from 
New York City. 

Q Do you recall who that included? 
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A It included Mr. Van Bellingham and included, 

I believe, a Mr. McGuire and there were several others, 

I believe. 

Q Mr. Van Bellingham is the same gentleman who was 
one of the directors of ISL at the time? 

A That's correct. 

Q Were you using any broker or attorney in con¬ 
nection with these negotiations? 

A No, there were no negotiations. What I had was 
an offer and I decided inasmuch as it was more than we 
had purchased it for and we needed the cash, our board 
had approved it and I was telling Mr. Albert about it. 

Q What did Mr. Albert say? 

A At the time he didn't say anything, but sub¬ 
sequently he called me, while I was in Barbados, and advised 
me not to sell it; that Plessey wanted to buy it. 

Q Do you recall when that was? 

A I don't recall the exact date. It would have been 
some time the following week. 

Q How much had ISL paid for the villa? 

A Approximately 55,000 U.S. 

MR. MALGNSY: Mr. McConnell, do you have the 

original copies of Mr. Kovar's copies of the first two 
drafts of the contract? Th<~- reason for this, your Honor, 
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is that the copies are very poor and there are a number 
of handwritten notations on them. 

McCONNELL: I have his drafts, but they are 

Xeroxes, but I think you can make out the notations on them, 

(Defendant's Exhibits J and K marked for 

identification.) 

Q Mr. Kovar, can you identify Defendant's Exhibits 
J and K for identification? 

A The J exhibit would be the first draft, I believe, 
and the K would be the second draft. 

Q With respect to the handwritten notations appeariii*’ 
on Defendant's Exhibit J, would all of those handwritten 
notations be yours? 

A Yes, other than for the identity of the document 
as an exhibit. 

Q Mr. Kovar, could you tell us what the handwritten 
notation in the upper right-hand corner of the first page 
says? 

A Well, I think I can make out two of them. 

One, the bottom word is, I believe, controls 
and has to do with who will control the management in my 
shorthand. 

The one above that, I believe, is "purchase 

commitments." I think and related probably to contracts 
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for purchase of course and I can't make out the first one 
and I don't now recall what it was. 

MR. McCONNELL: It appears to be "legal fees" 
on mine, your Honor. 

THE COURT: I think we'd better let the witness 
decide that. It is his writing. 

THE WITNESS: Unfortunacely, it doesn't show up 
on this copy that Mr. Maloney gave me. All I can see is 
that something was written, but I can't make it out. 

THE COURT: I can't see it either. You think that 
last word is "control"? 

THE WITNESS: Yes, sir. 

MR. McCONNELL: That is why I called on Mr. 
McConnell. I think we will move along a lot more quickly 
if we have the original. 

MR. McCONNELL: You are welcome to make working 

copies. 

Q Mr. Kovar, do you recall that on March 1, 1973, 

I took your oral examination under oath at our offices in 
New York City? 

A Yes. I don't recall the exact date, but that is 

true. 

0 Do you recall that I asked you this question 
and you gave this answor-- 
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THE COURT: Have you got a page number? 

MR. MALONEY: Page 52, your Honor. 

Q "At the top of the first page of Defendant’s 
Exhibit E, the first draft, there are some handwritten 
notations that I can't make out on my copy." 

A That is my fine script. The first line I think 
says legal fees. The second is purchase commitments 
and the third is the word contracts. 

Do you recall being asked that question and 

giving that answer? 

A Yes. 

Q Did I understand you to testify this morning 
that you think the word control also appears there? 

A In looking at this copy I said to you I thought 
the third word was controls. 

Q Does it now refresh your recollection that that 

word was contracts? 

A Yes. 

Q Do you recall who you discussed the first draft 

with? 

A Mr. Lewis. 

Q Do you recall having any discussion of this 

first draft with Mr. Dubin? 

A Not after it was written: no, I do not. 
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Q As I recall your testimony, there was a meeting 
in New York City on January 14th or 15th at which you and yiv 
attorneys discussed with Mr. Dubin and Mr. Albert the 
preparation of a draft contract? 

A Correct. 

Q I take it Defendant's Exhibit J is the draft 
which Mr. Dubin prepared? 

A Yes, sir. 

Q Between the time Mr. Dubin prepared the first 
draft and the time you received the second draft, which 
I believe you testified was on or about January 29th, did 
you have any discussions with Mr. Dubin concerning the 
written first draft of the contract. Defendant's Exhibit J? 

A I do not believe so. 

Q Other than Mr. Lewis, do you recall discussing 
it with anyone? 

A I am sure I would have discussed it with Mr. 
Hourihan and — 

Q How about Mr. Carlen? 

A That is what I am trying to remember. I am really 
not sure. 

Q Did ISL call a rooting of its board of directors 
to discuss the first draft? 

A No, I don't believe so. 
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Q Other than Mr. Carlen, do you recall discussing 

the first draft with any other director of the conpany? 

A I didn't recall discussing it with Mr. Carlen 
specifically. I am really not sure. I went back down to 
Barbados and received this first draft in Barbados. 

Q In the mail? 

A In the mail and while I talked with Mr. Dubin 
on the phone prior to picking up the second draft, my 
recollection is that our conversation had to do with 
certain papers that he wanted sent up or wanted me to bring 
up, but did not relate to the contract language itself. 

Q Is it your best recollection, as I sit here today 
that the only person you discussed the first draft with 
is Mr. Lewis? 

A No, an 1 say, I discussed it with Mr. Hourihan. 

Q And Mr. Hourihan, excuse me. 

A I may have discussed with with some of the other 
members of the board, but I frankly don't recall it 
specifically. 

Q Now, if you would turn to page 2 of Defendant's 
Exhibit J, in the margin on page 2 the word "villa" is 
written. Now, do you recall why you made that notation? 

A Yes, because I had wanted to and had indicated 

that we v.-^rc going to sell the villa and that would not be 
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in the ordinary course of business and so I vanted reference 
to that to be in the contract. 

Q I see. Was it your understanding of the way 

paragraph 1 read in the first draft of the contract that 
that would have included the villa as part of the assets 
of ISL which Plessey was purchasing? 

A That's correct. 

Q Turning to page 3 of Defendant's Exhibit j, 

in the margin there is a handwritten notation which I 
believe says "interest to closing"; is that correct? 

A Yes, sir. 

Q Could you explain why you made that notation? 

A Yes. I think, as I mentioned the other day, 
the company was behind in its payment of interest on 
the debentures and the draft, as Mr. Dubin had prepared it, 
indicated that Plessey was assuming no obligation with 
relationship to the debenture and this reference to interest 
to closing was we wanted Plessey to pay the interest to 
the date of closing, it being a liability of the company, 
the company ISL. 

0 Did you ask Mr. Lewis to ask Mr. Dubin to include 
that in the next draft of the contract? 

^ Yes, sir. 

Q Turning to page 5 of Defendant's Exhibit J, 
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A That's correct. 
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Q That indicated your disagreement with the pro¬ 
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this first draft? 
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A There was not. 
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Q By the time of this first draft had there been 
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any agreement as to what the closing date would be? 
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A I don’t believe so, no. 
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December 31, 1969, there has not been," And then there is 
a parentheses with a little i in it and it states "Any 

? P r ‘ 

change in ISL's financial condition, assets, liabilities 
or business other than changes in the ordinary course of 
business. Operating losses not in excess of dollar sign 
blank for the period from blank 1969 to the closing hereof 
shall not constitute an out of the ordinary change of 
ISL's condition." 

What was your understanding of the purpose of 
that paragraph? 

A Well, my understanding was thd^ the only changes 
that would take place in financial condition would be those! 
occurring in the normal operation of the business,* that 
after we agreed to sell the business we wouldn't be selling 
off assets or taking other abnormal actions to the detrimen 
of the business. 

Q The second sentence says: 

"Operating losses." 

Now, would "operating losses" be affected by 
selling off assets? 

A Well, as I mentioned to you, I am not an account¬ 
ant. Operating income or losses has been used to rcf n r 
to two things in my experience. 

One, it is the operating income or loss that you 
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and I talked about the other day, which relates to the 
cost, the direct cost of the goods sold. 

What has been referred to in some cases as 
gross income is also in some cases referred to as operating 
income or in the event of a loss, operating loss or a 
gross loss, 

Q That was the type of information that we put 
on the blackboard on Friday? 

A Yes, sir, before administrative, marketing 
and that kind of thing. 

Q Now, if you sold the villa, would that normally 
be included in calculating those kind of figures on 
whether or not you had an operating profit or loss on sales:’ 

A I would think not. 

Q It would not. 

Do you know what a fixed asset is, Mr. Kovar? 

A I believe so. 

Q Would you explain to the jury what a fixed asset 

is? 

A It would be a property, either real property 

or personal property of the company‘having a value to the 
company. 

Q Now, in addition to profit and loss statements, 

ISL also kept a balance shoot, is that correct? 
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A That's correct. 

Q Does a fixed asset like the villa appear on 
the balance sheet? 

A It should, yes. 

Q As an asset? 

A Yes. 

Q Now, if you sold the villa at a profit, how would 
that affect the balance sheet? 

A Well, the fixed asset figure would bo deleted 
or would be reduced by the amount that was then on the 

books for the value of the villa. The liabilities side 

would be reduced by whatever mortgage payment was due. 

The cash position, a current asset, I think 
would be the one that would be increased showing that the 
cash over and above the payment of the mortgage that you 
then had. 

Q Was there a mortgage on the villa? 

A Yes, sir. 

Q Do you recall the jimount of the mortgage? 

A About $25,000 U.S.; I think. 

THE COURT: The sale was subject to the mortgage? 

THE WITNESS: Yes, sir. 

THE COURT: The mortgage was not assumed; it 

was sold subject to the mortgage; is that right? 
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THE WITNESS: No, the mortgage was paid off 
as part of the real estate transaction, part of the 
$80,000 went to pay off that mortgage. 

Q So as a result, when Plessey gave you $80,000 
for the viLla — withdrawn. 

Did Plessey give you $80,000 for the villa? 

A Yes, approximately. There were some fees and 
some stamp charges, which both sides had to pay, so that 
Plessey ended up paying a little more than 80,000 and ISL 
ended up receiving a little less than 80,000 because 
of the fees and stamp taxes involves. 

Q Who paid the mortgage? 

A Out of the 77,000 approximately that ISL re¬ 
ceived, the mortgage was then paid off. 

Q So all you actually received at the end of 
the transaction was 77,000 less 25,000? 

A Yes, if those figures are right. That is approxi¬ 

mately true. 

Q All of those transactions would be reflected 
on the balance sheet, is that correct? 

A Yes. 

Q They would not be reflected on the profit and 
loss statement? 

A That's correct. 
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Q It wouldn't have anything to do with how much 
money — withdrawn. 

It would have nothing to do with the amount of 
profit or loss you incurred in any particular month, would 
it, Mr. Kovar? 

A Certainly not as an operating profit or loss, no. 
It would be an extraordinary income item, it would show up 
some place. 

Q I notice next to that paragraph you have also 
writen the word "villa." I assume that is for the same 
reason as you explained on the earlier page? 

A Yes, it says in the draft that since December 31 , 
' 69 , there has not been any change in our financial 
condition, assets or liabilities. Obviously the selling 
of the villa would affect the assets and liabilities 
so I wanted to make sure that there was reference to that. 

Q So you asked Mr. Lewis to make sure that this 
paragraph excluded any transaction concerning the villa 
so that that transaction could not have any effect on 
the determination under this paragraph? 

A I think it. was just the opposite. I asked him 
to make sure that it referred to it; that it was recognized 
that the parties knew that this villa was going to be 
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these changes, did Mr, Lewis ever indicate to you that 
Mr. Dubin was resisting making any of the changes that 
we have just discussed? 

A Yes. 

Q Which change was Mr. Dubin resisting? 

A The primary one, I believe, had to do with the 
interest payment on debentures. To the extent, although 
we haven't gone into it, to the extent that the three 
notes on the front page indicated legal fees and purchase 
commitments and contracts or controls, as I thought, there 
was some question as to whether there was agreement there. 

For example, there hadn't been agreement to my 
knowledge on legal fees. 

Q Would you explain what the issue was with respect 
to legal fees? 

A Yes. We had retained or hired Shapiro's law firm 
in Chicago to represent us in the negotiations with Data 
100 as well as ongoing in the negotiation with the Plossey 
organization. 

Q What was the name of Mr. Shapiro's firm? 

A Sonenshine — I am going to bo confused here 
because I remember it as of the date of my graduation 
which goes back. I think it was Sonenshine, Levinson, 
I.autman and Morris. 
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Q Mr. Lewis and Mr. Shapiro were partners in that 

firm? 

A Yes, sir. 

Q They were at the time of this transaction? 

A Yes, sir. They had not submitted their statement 
and of course there was an ongoing representation so that 
the legal fees were growing. We also had local counsel in 
Barbados, a Mr. Silvester Hewitt, and we knew we were build] 
up some legal fees. 

Q You wanted Plessey to pay your legal fees in¬ 
curred in the Data 100 transaction? 

A Yes, we wanted them to recognize that this was 
one of the liabilities of ISL andtc wanted them to pay it 
and even though we hadn't received the statements yet, 
we also wanted them to agree that these legal fees would 
not be charged against the profit earn-out formula. 

Q You mean if the Sonenshine firm didn't send their 
bill until after the closing — 

A Yes, sir. 

Q And Plessey paid it after the closing, you didn't 
want that amount deducted from the profit that the business 
would make during the measuring year? 

A That's right. It war. a prior liability. 

0 It was a liability that existed prior to the 
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date of closing? 

A Yes, sir. 

Q You say the legal fees were also building up 
in connection with the Sonenshine firm's representation 
of you in your negotiations with Plessey? 

A That's correct. 

Q You wanted Plessey to pay those fees as well? 

A That's correct. 

Q And on the same basis as you have just 

described with respect to the Data 100 fees? 

A Yes, sir. 

Q Do you recall whether Mr. Plessey agreed to 
pay those fees? 

A Ultimately they did. 

Q On the basis that you have described without 
deducting or counting them against the profit during the 
measuring year? 

A That's correct. 

MR. MALONEY: Your Honor, I offer Defendant's 
Exhibit J in evidence with the handwritten comments v.’hich 
Mr. Kovar has discussed in his testimony. 

MR. McCONNELL: No objection. 

THE COURT: All right, it will be received. 

(Defendant's Exhibit J received in evidence.) 
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Q Turning to the second draft of the agreement, 

Mr. Kovar, Defendant's Exhibit K for identification, do 
I recall your direct testimony correctly that you picked 
that up personally from Mr. Dubin on January 29th? 

A The 29th or 30th, yes. 

Q Between your receipt of the first draft of the 
contract, some time around January 16th, and January 29th, 
do you recall any conversations with Mr. Sinsheimer, Mr. 
Dubin or Mr. Albert that you have not already told us about? 

A Between that period of time Mr. Albert would 
have been in Barbados and that was either a three or maybe 
a four-day trip and ve had a lot of conversations inarmucl 
as I spent a good deal of time with him. 

Q How about Mr. Sinsheimer? 

A I don't believe so. 

Q Again, on Defendant's Exhibit K we have a 
number of handwritten notations, in the upper righc-hand 
corner it has the initials "EAK copy." Does that indicate 
that this was your personal copy of the draft? 

A That's correct. 

Q Underneath that it says "30 January 1970." 

A That’s correct. 

Q Turning to the handwritten comments on the 

left-hand side, could you read the comments at the ton of 
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the page? 

A There has been some erasure on the very top 
of this copy that I have and I can't tell. There are 
several words up there that I can't see on this copy. 

I can read i+- from where numerical 1 is noted, bu 
I don't see what is above that. 

Q When you say some erasure has been made, did you 
mean some erasure had been made before or after this 
document was marked at your oral examination? 

A I haven't the faintest idea of when it was done. 
It may be that it is just this copy, I can't tell. 

MR. MALCNEY: Mr. McConnell, could I see your copy 
to see if it is any clearer. 

Q Does that refresh your recollection that v.hat 

happened at the top was "Julius Lewis comments"? 

A Yes, sir. 

Q What did that mean? 

A After I had picked up this copy from Mr. Dubin 

and read the contract through, I called Mr. Lewis and was 
writing his comments in the margin on the left as I was 
talking to him over the phone. 

Q I would like to just back up for one moment, Mr. 
Kovar. Did you have any discussions with Julius Lewis 

between January 16th and January 30th concernino the issue 
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of management control of the business? 

A Yes, indeed, 

Q Would you tell us what the substance of those 
discussions were? 

A The substance was that as long as the payout 
was in large part a continuing went on, that I wanted 
the contract to reflect that we had the rig 1 t to remain 
in management during that earn-out period, 

Q Did you discuss a specific provision with 
Julius Lewis? 

A No, sir. You mean the specific language? 

Q The specific language, 

A No, I did not. 

Q Did you tell him the substance of the provision 
that you would want included in the contract? 

A The substance of it was that we wanted to retain 
the right to manage during the earn-out period. 

Q For the entire year? 

A Yes, sir. 

Q Was there any discussion of some compromise 

with Plcssey, since Plessey was resisting allowing you to 
remain in management for the entire year? 

A Not during this period, no. 

Q So there was no discussion of that provision 
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between January 16th and January 30th to your knowledge? 

THE COURT: I don't know what that question means? 

MR. MALONEY: I will withdraw it. 

THE COURT: I take it there was a discussion of 
the provision. 

MR. MALONEY: Withdrawn. 

Q Was there any discussion between January 16th 
and January 30th of a provision which would allow you to 
remain in management control so long as you v.ere able 
to achieve certain profit levels within a certain number 
of months? 

A I would think so, yes. 

Q Do you recall who you discussed that with? 

A It would have been with Mr. Lewis. 

Q Did you discuss it with Mr. Dubin? 

A No, sir. 

Q Did you discuss it with Mr. Sinsheimer? 

A I don't believe so, no. 

Q Did you discuss it with Mr. Carlen? 

A I am not sure whether I did or whether Mr. Lewis 

did. When you refer specifically to Mr. Carlen, the dis¬ 
cussion would have taken place, I think, with several 
members of the board, not just Mr. Carlen. 

Q Do you recall whether you personally discussed it 
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with Mr. Carlen? 

A I do not recall any such conversation. 

Q Now, in connection with the discussion of such 
a provision, did you suggest language to Julius Lewis 
that should be included in the contract? 

A I did not. 

Q You did not? 

A I did not. 

Q Did you explain to Mr. Lewis what kind of 
a compromise you would accept? 

A No, I did not. 

. Q As of January 16th it was plossey's position 

that they would take over management control, is that 

correct? 

A Yes, sir. 

Q As of that date it was your position that you 

should continue in management control for the eniire year? 

A That's correct. 

Q Now, you recall that there was some discussion 

with Julius Lewis of a provision that would fall somewhere 
in between those two extremes, is that correct? 

A That's correct. 

0 What did you tell Mr. Lewis that compromise 
would be? 
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A I didn't tell him what the compromise would be. 

That is what I am trying to explain to you, Mr. Maloney. 

What I wanted and what I told Mr. Lewis that 
I wanted was the right to retain management and I was not 
discussing compromises wit*' him as to how far he could go 
in compromising the issue. 

Now, the conversations that took place, and I 
don't recall these exact conversations, but would have been 
on the order of what he thought he might be able to 
negotiate with them on the basis of his conversations 
with Mr. Dubin. 

Q Between January 16th and January 30th do you 
recall Mr. Lewis reporting back to you concerning any 
discussions he had with Mr. Dubin? 

A As I say, I think there were some phone conver¬ 
sations between me and Mr. Lewis and that would have in¬ 
cluded that type of discussion, but I don't remember the 
specific conversations. 

Q Could you tell vs, going back to Defendant's 
Exhibit K, could you tell us what the handwritten comments 
numbered 1 is on page 1? 

A Yes. It is "take back management." Are the 
first three words and has to do with this subject of 
management control during the earn-out y~ar. 
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Q Excuse me, Mr. Kovar, I will give you an 
opportunity to explain, but to make tho record clear, would 
you just read what is written on the contract first? 

A Yes. Then there is the word in quotation marks 
"averaging" and then "so long as no three-month loss 
continues." 

Q Now, did I understand you that that was a 
comment that Julius Lewis made to you? 

A Yes, it was a comment that Mr. Lewis told me 
that he thought he had agreement from Dubin and Albert 
to that amendment of this second draft. The second draft 
colled for a take back provision that provided that v/e 
would manage during the earn-out year provided that v-o 
didn't have a loss of $15,000 cr more in any month and 
Mr. Lewis was telling me over the phone that he thought 
he had agreement with Mr. Dubin and Mr. Albert to an 
averaging provision, which he had been pushing for, he, Mr. 
Lewis. 

Q Mr. Kovar, you said so long as you didn't have 
a loss of $15,000 per month, is that what you meant to 
say? 

A Yes, rn't that what I said? Oh, excuse me, that 

- 

is not right. I am reversing it. 

Q Would you like to correct your answer? 
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A Yes, the wording was on page 6 and notwithstanding 
the foregoing, which referred to our right to manage, 
if ISL profits are not at least $15,000 U.S. per month 
in any full month comipencing with the thir d calendar month, 
and then it goes on to say that then Plessey will take over, 

Q So that handwritten comment on page 1 was with 
respect to the provision on page 6 of Defendant’s Exhibit K'’ 

A Yes, sir. 

Q Could you read the handwritten comment numbered 

2 ? 

A Yes. It says "Letter re Bank of England cannot 
be in writing says Milton.” 

Q Going about halfway down the column, I see 
a handwritten notation "Not in agreement" with an arrow 
and "attorney's fees." Would that mean that the question 
of whether or not Plessey would agree to pay the attorney's 
fees was still open at this point? 

A That's correct. 

Q That would be January 30th? 

A Correct. 

Q Do you recall when it was that Plessey agreed 
to pay those attorney's fees, Mr. Kovnr? 

A I think it was February 2nd. 

Q Turning to page 3 of Defendant's Exhibit K for 
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identification, we again have a handwritten notation 
"interest to closing." 

A Correct. 

Q I take it Plessey had still not yet agreed to 
assume any liability for interest on the debentures as 
of January 30th? 

A It was not clear from that language, that is true 

Q Was there an agreement by January 30th that 

Plessey would assume that liability? 

A I had a question as to whether there was at that 
point because of the language. 

Q Leaving the language aside for a moment, do you 
recall whether or not Plessey had agreed to make the 
payment? 

A I don't recall being so told, no, and from the 
language I couldn't toll. 

Q You had no way of telling other than what 
appeared in paragraph 2 of the contract? 

A That's correct. 

0 Taking both Exhibits J and K, Hr. Kovar, on 

the bottom of page 2 of Defendant's Exhibit K — withdrawn. 

What did you understand the purpose of paragraph 
2 to be, Mr. Kovar? 

A Well, I believe that it set forth the promise 
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2 

of Plessey to make the down payment of $180,000 and 


3 

the promise of Plessey to deliver to us, ISL, a written 


4 

promise to assume all debts, obligations and liabilities 


5 

of the company as of December 31st plus those that were 


6 

incurred in the ordinary course of business thereafter 


7 

to the date of closing. 


8 

Q So any additional liabilities that you didn't 


9 

have on December 31st, which had arisen by the date of 


10 

the closing, Plessey would be obligated to assume those 


11 

liabilities as well? 


12 

A Yes, those which were reflected as of December 31 


13 

on our balance sheet. 


14 

Q Turning to page 5 of Defendant's Exhibit K, 


15 

had paragraph 5C been changed since the first draft? 


16 

A Yes, the period of time in which, in the 


17 

paragraph it said Plessey could terminate our sales 


18 

reps any time after six months and this extended that to 


19 

the full measuring year. 


20 

Q By January 30th Plessey had agreed to continue 


21 

the sales reps for the entire measuring year? 


22 

A Yes, sir. 


23 

Q Do you recall, Mr, Kovor, whether by Januarv 30th 


24 

there had been any agreement on a closing date? 


25 

A I am not sure that a date was set. 
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Q Referring to page 9 of Defendant's Exhibit K, 
it is correct that there is no closing date yet entered 
in paragraph 7? 

A That's correct, it is still left blank. 

Q Again, turning to paragraph 10E, paragraph 10 

still reads "ISL represents and warranto" and turning 
over to page 12, were any changes made in that paragraph 
E from the first draft? 

A Yes, it started off with the language that it 
had before, that there had not been any change in ISL's 
financial condition, but then specifically noted that the 
sale of the property, which has been the residence of 
E. Allan Kovnr, and the writing off of approximately 
20,000 U.S. of testing equipment was added. 

Q In the morttage there is a handwritten comment, 
Julius $20,000/M0. Could you explain what that meant? 

A Yes, there was a further statement in both the 
first draft and the second draft indicating that operating 
losses not in excess of blank, shall not constitute an 
out of the ordinary change of lEL's condition and in my 
phone conversation with Julius, which took place on the 
30th of January, he asked me whether a $20,000 a month 
figure was a reasonable one and I said I thought it was. 

Q So you agreed th'it $20,000 would be inserted in 
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that blank space? 

A Yes, $20,000 per month. 

Q Did you understand what the effect of that 
pa .agraph would be if ISL had operating losses in excess 
of $20,000 a month for January and February or any other 
month prior to closing? 

A No, sir. 

Q You didn't understand the effect of that paragrap! 

A No, sir. 

Q You were relying exclusively on Mr. Lewis to 
determine whether or not there should be such a paragraph 
in the agreement? 

A Well, the question didn't come up as to whether 
should should or shouldn't be. To the extent that I was 
relying upon my counsel in working out the language, I 
will have to answer your question yes, I was relying upon 
him. 

Q Did you ever ask Mr. Lewis why that paragraph 
was included in the agreement? 

A Not prior to the institution of this suit. 

0 You mean when this lawsuit started was the first 
time you understood what the purpose of paragraph 10C was? 

A That is the first time I raised the question as tr 
what it meant. I am still not sure that I know v;h^t it mean.' 
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Q Did vou ask Hr. Levis to have any further changes 
made in that paragraph before it went into the final agree¬ 
ment? 

A Hot that I recall, other than possibly the 


spelling of i.v nano. 

HR. HALOIir.y: Your Honor, at this time T 

vould offer Defendant's Exhibit K in evidence with the 
handwritten comments which Hr. Kovar has discussed. 

HR. McCOHHI'.LL: Ho objection. 

(Defendant's Exhibit IC for identification 
received in evidence.) 

q Turning to page 5 of the agreement, paragraph 
S-D, is that the provision concerning vho --ould manage the 
business during the measuring year? 


A Yes, sir. 

v) Do you know vho prepared that language? 

A Yes. Tt has been ny understanding all along t.iat 
Hr. Dubiii prepared all of that language. 

o Did Hr. Dubin ever tell you he prepared the 
language appearing in paragraph 5-0 in Defendant's Exh;.hit ’*? 
A Uo. He nave r.o paragraph 5-D along with the 


whole contract vhich he had prepared at his office. 

(Defendant’s Exhibits !' and H marked for 


identification.) 
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THE COURT: Which is which? 

MR. MALOHEY: The teleqran fron Seth to l.'arron 
Sinshciner is Defendant's Exhibit P for identification, 
and the Telex from Sinsheiner to Dubin is Defendant's 
Exhibit 3 for identification. 

Q I as): you, Mr. Kovar, if you have ever scon 
Defendant's Exhibit P before? 

A Yes. 

0 What is Defendant's Exhibit P? 

A That is a copy of a -- I don't know whether 

it is a Telex or a cableqran — to Mr. Sinsheiner fron Mr. 
Dubin, dated January 27, 1970. 

0 Do "ou recall when is the first tire that you 
saw this Telex? 

A It would have been none tine after the filinq 
of the suit. 

Q You have no recollection of sceinq this Telex 
Lack in 1970? 

MR. VcCOKMEEL: Excuse re. Your honor, I thouqh 
Defendant's Exhibit P was the cable fron Dubin to Din- 
sheiner? 

THE COURT: Isn't that what ho is talbinq ai out? 

MR. MALOMEY: I think it is. 

THE WITIIERf?: Yes. 

430 



SOUTHERN DISTRICT COURT REPORTERS. J 5 COURTHOUSE 
fOLEY SQUARE. Nt* YORK. N Y CO ? 4'^0 

























293 


rmp3 Kovar-crons 

MR. McCOMMELL: I think tho vitnonn just said 
from Einsheiner to Dubin. 

Tim WITIJEFS: If I did, I reversed it. 

MR. McCORhELL: This is tho first Telex, then? 

THE COERT: That is Exhibit R. 

M R. MALObEY: Dated January 27, fron Rubin to 

Sinsheincr. 

Till COURT: Okay. 

0 It begins, "Julius Lev.’is suggests the following 
The present nanagenont of IRL shall operate the business 
during the reasuring period and shall have the saxirun 
freeuon to operate such business in a manner which wi ] 1 
produce in the judgr'.ent of such management t’ o maximum 
profit available consistent, however, with the overall 
policies of Plcssev as established by its directors. 

Chou Id Plcsscy propose any course of action which would 
in the opinion of management of IFL be detrimental to 
profits during the measuring '/ear, IEL management shall 
have the option of requiring prior to tho commence''ont of 
such course of action that the expenditures involved in 
pursuing such course bo excluded fron tho determination 
of profits. Notwithstanding the foregoing, if TPL 
profits do not: average 313,090 per month commencing with 
the third full calendar ror.t.i after closing, this sub- 
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2 

paragraph shall no longer apply and Plessov shall have the 



3 

right to assume full management responsibilities. In such 



4 

event, however, Plessoy shall be obligated to continue the 



5 

business of IFL during the measuring year in such a manner 



6 

as in ITessey.'s judgment exercised in good faith v/ill 



7 

maximize the profits for the measuring ”ear.' 



8 

Do you have any personal knowledge, M r. Kovar, 



9 

of whether or not Julius Lewis actually gave Mr. Dubin the 



10 

language which appears in Defendant's Pxhibit P? 



1 

A I have been told that lie did. 



1 

Q He did? 



r 

A That's correct. 



P 

o p,o that -.-as Julius Lewis's lanruauo that appears 



i 

in this Telex? 



16 

■ 

A That is my present understanding, yes. 



■ 

PR. PAI/MILY: Your Honor, I offer Defendant's 



1 

Exhibit P in evidence. 



19 

| 

TIT. COURT: Any objection. 



■ 20 

MR. McCOJNELL: Ho objection. It is the same as 



8 21 

our r.xhibit C. 



22 

| 

MR. ’ lALOMEY : Is Plaintiff's Exhibit (< in evidence 



■ 23 

already? I > *ouldn ' t '. ant to clutter the record with 


8 24 

additional exhibits. 


25 

y:> McCOMMRIJ, : ho. It has not boon offered 


1 
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2 

yet, but I will bn happy to offer it. 


3 

THE COURT: Veil, lot's not waste tine. 


XX 4 

(Defendant's Exhibit P for identification 


5 

received in evidence.) 


6 

Q Taking Defendant's Exhibit U for identification. 


7 

’lr. Kovar, could you tell the jury what that document is? 


8 

A This is a copy of a cablegram to Mr. Rubin from 


9 

Mr. Sinshcinor, dated, T believe, the 20th of January, 1070. 


10 

o Do you recall when you saw this document for the 


11 

first time? 


12 

A Doth of them at the same time. It would have 


13 

been after this litigation van commenced. 


14 

**?.. "ALOMEY: I would like to read this document, 


15 

too, your Honor. 


16 

mr. rcCOMMI’LI,: VJhv don't we have it in evidence. 


17 

It is the sane as our Plaintiff's Exhibit 7. 


18 

T!!F COURT: All right, it vixl bo received. 


xx 

(Defendant's Exhibit n for identification 


20 

received in evidence.) 


21 

0 "Mould jrefer following language" -- there are 


22 

handwritten additions to this document and T will just road 


23 

the typed version first. 


24 

"The present management of ITT. shall operate 


25 

the business during the measuring ”e->r and rV 11 have tine 
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naxinun freedom to operate the business in a manner which 
will produce in the judgment of such management the maximum 
profit available, provided, however, that any policy 
directive issued by the directors of Plessey shall' 

Can you tell me — 

Tin: COURT: "Have been." 

Q "shall have been complied with." 

Comparing Defendant's Exhibits 3’ and D, did "r. 
Sinsheiner make any change in that first sentence of the 
proposed paragraph 5--D? 

HR. McCOrUJELL: Could I have that ciuestion read 


bac!., please? 


THE COURT: Yes. What are wo doing here? Are 

we going to sit around spending the day having the witness 
check all those changes? The changes are pretty obvious, 
aren't they? You want him to read the first sentence 
in these two things and point out the differences? 

MR. MALOWEY: I thin! the differences between 

the two provisions are important. We don't have to road 
then if *!r. i'.ovar can tell us what the differences were. 

A Well, there are some differences, *'r. ”.aIonov. 


The Lewis 
right of I 
then says. 


suggestion indicates that the opportunity or t.ic 
ST. management to operate for maximum profit an! 
'Consistent, however, with the overall policies 
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of Plessey as established by its directors," and *!r. 
Sinsheiner said, "Provided, however, that any policy 
directives issued by the directors of Plessey shall have 
Leenoonplied with." 

One says that ISL shall nanage consistent with, 
and the other, the Sinsheiner, "You have to comply with 
them." So there is some difference there. 

Q Skipping down to the third sentence, is there 
any difference between the third sentence of Julius Lewis's 
language and Sinsheiner's language? 

A You want to tell me what the third sentence is, 
in your estimation? ’7hat draft are you referring to? 

q Defendant's Exhibit b, "Hot withstanding" — 

THE COURT: I think this is wasting a colossal 
amount of tine. I think if you want to read these two 
sentences from these documents and ask the witness if t.iere 
is any change and what they are, you can do that. I think 
that we arc wasting time having him comb these things and 
having to read them. 

These are in evidence and if you want to read 
the two sentences and as!: him whether he knows anything 
about the differences, you can do that. 

Q I hand you a copy of Plaintiff's Exhibit 3 in 
evidence and I ask you to turn to paragraph 5-D. Can 
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you tell me whether or not the language appearing on Sin- 
sheimer's Telex Defendant's Exhibit B, along with the 
handwritten changes, is the same language which appears 
in the second draft of the contract. Defendant's Exhibit K? 

MR. McCOHNELL: Your Honor, I thin): we could 
shorten this up. I am prepared to stipulate, because we 
have the second draft with the Sinsheiner Telex, and the 
language is identical -- 

THE COURT: All right, good. 

MR. McCONNELL: So that the Sinsheiner draft 
then becomes the language in 5-0 under the second draft 
of the contract. 

THE COURT: All right. 
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